m 


3 

SAN    FRANC  ISCO 
PUBLIC    LIBRARY 

rnvEnr  IMENT  INFORMATION  CENTER 
G  SAN  FRANCISCO  PUBLIC  LIBRARY 

REFERENCE    BOOK 
to  be  taken  from  the  Library 


SAN  FRANCISCO  PUBLIC  LIBRARY 


3    1223   03475   0423 


REF 

352. 9, Sa52a, JAN-JUN,  195a_ 
San  Francisco  (Calif.) 
City  Attorney's  Office 

Official  opinions  of 
the  City  Attorney  o-f 
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-  A  -  Year  1952 

Opinion  No. 

ABSENCE  of  Member  of  Fire  or  Police  Department,  on 
Account  of  industrial  Disability,  Prior  to 
Amendment  to  Section  172  of  the  Charter  (As 
Effective  March  10,1952)  -  Be  Included  in  Cal- 
culating the  Absence  Permitted  under  the  Amended 
Section  -  Should  55l 

ACQUISITION  of  by  City  -  Sewers  -  Damage  Caused  by 

Break  Laguna  Honda  Boulevard  Slope  -  Castenada 

Avenue  Damage  -  Forest  Hill  Association  1|.96 

ACQUISITION  of  California  Street  Cable  Railroad  Company 
Status  of  Employees  thereof  under  Civil  Service 
Provisions  of  Charter  of  City  and  County  of  San 
Francisco  -  Temporary  Employment  Prior  to  lj.89 

ACTS  Against  Third  Parties  -  Liability  of  Civil  Defense 

Enrollees  for  Negligent  537 

ADMISSION  of  Patients  to  Psychiatric  Hospital  lj.93 

AGED  -  Revocation  of  License  of  Boarding  Home  for  - 

(Refer  to  Opinion  No.351j.,  Dated  April  2,1951)         55k 

AGREEMENT  -  Standard  Service  -  With  State  of  California 
for  the  Service  of  a  Member  of  the  Fire  Depart- 
ment by  Bureau  of  Trade  and  Industrial  Education 
of  the  California  State  Department  of  Education        536 

AGREEMENTS  under  Contract;  Survey  of  Records  -  Contract 
Between  National  Records  Management  Council  and 
City  and  County  of  San  Francisco;  Whether  Council 
has  Performed  511 

ANGEL  Island,  Taxation  by  Marin  County  on  Acquisition  by 

City  and  County  of  San  Francisco  53^ 

APARTMENT  House  -  Garages  in  -  Classification  as  Public 

or  Private;  Interpretation  of  State  Housing  Act        lj.97 

APPEAL  to  Board  of  Supervisors  upon  Denial  of  Applica- 
tion to  Reclassify  Parcel  must  be  Subscribed  by 
Owners  of  Twenty  Per  Cent  of  the  Property  Affected 
(Which  is  Property  within  Three  Hundred  Feet  of 
the  Exterior  Boundaries  of  Parcel  Sought  to  be 
Reclassified)  506 


-  A  -  Year  1952 

Continued  Opinion  No. 

APPLICABILITY  of  Workmen's  Compensation  Law  to  such 
Persons  during  such  Period  of  Reappointment  - 
Validity  of  Proposed  Ordinance  Relating  to  Re- 
appointment of  Non-Civil  Service  Attorneys 
and  Physicians  who  withdraw  Retirement  Con- 
tributions Prior  to  Reaching  Retirement  Age  561 

APPLICATION  to  Rezone  Fairmont  Hotel,  Action  of  City 
Planning  Commission  is  a  Nullity  and  Applica- 
tion to  Rezone  is  still  Pending  52I4. 

AFPOINT  -  The  Mayor  May  -  A  Member  of  the  Board  of 
Supervisors  for  the  Unexpired  Term  of  the 
Office  of  Sheriff  when  a  Vacancy  Occurs  therein       517 

APPOINTEE  to  °ffice  of  Chief  Juvenile  Probation  Officer  - 

Eligibility  of  Recent  out  of  State  1+91 

APPOINTING  -  Power  of  -  Officer  to  urder  Dismissal  of 
Permanent  Civil  Service  Employee  and  Temporary 
Employee  who  refuse  to  Testify  before  Grand  53^ 

APPOINTMENT  as  Referee  of  Juvenile  Court  -  Eligibility 

of  Philip  Green  to  512 

APPOINTMENT  in  Determing  Salary  increments  and  Pro- 
motional Examination  Credits  to  Members  of  the 
Uniform  Force  in  the  Fire  and  Police  Departments  - 
Credits  for  Prior,  Temporary  or  Non-Civil  Em- 
ergency 5^1 

APPROPRIATION  from  Emergency  Reserve  Fund  for  Operation 
of  Steinhart  Aquarium  under  the  California 
Academy  of  Sciences  -  Legality  of  a  Supplemental      5^7 

APPROVAL  of  the  Board  of  Supervisors  is  not  Required  for 
the  Issuance  by  the  Recreation  and  Park  Depart- 
ment of  Permits  to  Successful  Bidders  for  the 
Installation  and  Maintenance  of  Beverages,  i**ood 
Vending  Machines  or  Vending  Stands  in  Public  Parks    508 

APPROVAL  of  Wage  Stablization  Board  -  Effect  of  Certi- 
fication under  Section  15L3  -  Wage  Increases  in 
Collective  Bargaining  Agreements  in  Private  In- 
dustry Subject  to  559 

ARE  Certain  ^embers  of  Health  Service  System  Entitled  to 

Vote  for  Members  of  the  Heaith  Service  Board?         5^1 


I 


- 


- 


-  A  -  Year  1952 

Continued  Opinion  No. 

AREA,  at  Northeast  Tip  of  the  Band  Concourse  in  Golden 
Gate  Park  -  Fuhrman  Bequest  is  Properly  used  by 
Recreation  and  Park  Department  for  Rearrangement 
of  520 

ARGENT  Alley  -  Obstruction  of  Vehicular  Traffic  thereon 

by  Director  of  Public  Works  533 

ART  Commission  as  Initiator  of  Proceedings  509 

ASSESSMENTS  Against  the  City  and  County  of  San  Francisco 
as  a  Member  County  in  Joint  Highway  District  No. 9 
may  not  be  Altered  £19 

ASSOCIATION  -  Second-hand  Dealers'  License  Ordinance  - 

Fillmore  Merchants  and  Improvement  lj.85 

AUTHORITY  of  Director  of  Public  Works  -  Police  Commission 
Section  35  of  Charter  -  Signal  Control  Device  - 
l|lj.th  Avenue  and  Sloat  Boulevard  -  Closing  Crossing 
by  Center  Strip  552 

AUTHORITY  of  Disaster  Council  to  Conduct  Test  Alert  Drill    lj.99 

AUTHORITY  of,  to  Deny  Application  for  Building  Permit  - 

City  Planning  Commission  522 

AUTHORITY  to  Hire  Special  Counsel  -  Health  Service  System 

Health  Service  Board  529 

AUTHORIZING  Controller  to  make  Salary  Deductions  for 
Group  Insurance  on  Request  of  City  Employee  - 
Validity  of  Ordinance  51  Jj. 


. 


. 


-  B  -  Year  1952 

Opinion  No. 

BALDWIN  COURT  -  Necessity  for  Posting  Notice  of  Pro- 
posed Vacation  of  Public  Street  553 

BANCHERO  (FIRE  DEPARTMENT)  -  Entitled  to  Credit  for  Prior 
Service  in  Determining  Salary  Increments  under 
Section  36  of  the  Charter  (And  to  Retroactive  Pay 
therefor)  and  for  Promotional  Examination  Credits 
under  Section  IJ4.6  of  the  Charter  50ij. 

BAND  Concourse  in  Golden  Gate  Park  -  Fuhrman  Bequest  is 
Properly  used  by  Recreation  and  Park  Department 
for  Rearrangement  of  Area  at  Northeast  Tip  of  the     520 

BASIS  of  Sub-lease  -  Equestrian  Foundation  Inc.  -  Right 

to  Sub- lease  I4.90 

BAUM  -  Alex  -  Money  taken  Deposited  with  Treasurer  - 

Money  taken  from  Dead  Body  by  Coroner  -  Controller's 
Authority  Re  Warrant  for  Money  taken  from  Dead  Body  - 
Claim  of  Beulah  Inez  Miller  $$$ 

BEACH  -  Lease  of  -  Chalet  in  Golden  Gate  Park  to  Veterans 
of  Foreign  Wars  Post  -  Permission  to  Underlet  for 
Non- Veteran  Activity  5%8 

BEVERAGES,  Pood  Vending  Machines  or  Vending  Stands  in 
Public  Parks  -  Approval  of  the  Board  of  Super- 
visors is  not  Required  for  the  Issuance  by  the 
Recreation  and  Park  Department  of  Permits  to 
Successful  Bidders  for  the  Installation  and 
Maintenance  of  508 

BINDING  upon  the  Civil  Service  Commission  Covering  the 
Same  Subject  Matter  -  Verdict  of  not  Guilty  by 
Jury  is  not  530 

30ARD  of  Education  Receive  Salary  as  Member  of  Board  and 

Salary  as  Part  Time  Physician  for  Health  Department  - 
Mr.  Karl  Schaupp  -  May  Member  of  532 

BOARD  of  Missions  and  Church  Extension  of  the  Methodist 
Church  -  Welfare  Exemption  -  Claim  for  Refund  of 
Taxes  of  Woman's  Division  of  Christian  Service  of 
the  I4.95 


-  B  -  Year  1952 

Continued  Opinion  No. 

BOARD  of  Supervisors  -  Appeal  to  -  upon  Denial  of  Ap- 
plication to  Reclassify  Parcel  must  be  Sub- 
scribed by  Owners  of  Twenty  Per  Cent  of  the 
Property  Affected  (Which  rroperty  within  Three 
Hundred  Feet  of  the  Exterior  Boundaries  of 
Parcel  Sought  to  be  Reclassified  £06 

BOARD  of  Supervisors  -  Duty  of  Civil  Service  Commission 

to  Classify  Duties  and  Allocate  Positions  Created     $i\B 

BOARD  of  Supervisors  for  the  Unexpired  Term  of  the  Office 
of  Sheriff  when  a  Vacancy  occurs  therein  -  The 
Mayor  may  appoint  a  Member  of  the  517 

BOARD  of  Supervisors  on  April  8,1952,  become  Effective 
if  Board  takes  no  Action  Respecting  it  -  Does 
Rate  Schedule  Submitted  to  535 

BOARD  of  Supervisors  of  Utility  Rates  Fixed  by  Public 
Utilities  Commission  of  the  City  and  County  of 
San  Francisco  -  Legality  of  Proposed  Ordinance 
Concerning  Consideration  by  $1^2 

BOARD  of  Supervisors  to  Regulate  Maximum  number  in  each 
Class  of  Employment  -  Section  9  of  Charter  - 
Power  of  523 

BOARD  of  Supervisors  under  Section  26  of  the  Charter  - 

Responsibility  and  Power  of  560 

BOARDING  Home  for  Aged  (Refer  to  Opinion  N0.35I4.,  Dated 

April  2,1951)  -  Revocation  of  License  55!j. 

BOND  Issue  Required  -  May  Cost  of  Rehabilitation  of 

Palace  of  Fine  Arts  be  Accomplished  by  Declar- 
ation of  Policy  or  is  528 

BUILDING  Permit  -  City  Planning  Commission,  Authority 

of  to  Deny  Application  for  522 

BUILDING  Permits  and  Payment  of  Fees  therefor  are  not 
Required  for  the  Construction  of  Baker's  Beach 
Housing  Project  thereon  -  Presidio  of  San  Fran- 
cisco ££7 

BULK  Storage  of  Petroleum  Products  and  Tank  Vehicles 
must  be  Issued  to  the  Corporation  Engaged  in 
the  Business  and  not  a  Division  thereof  -  Per- 
mits for  Gasoline  Supply  Stations  502 


- 


- 


• 


- 
- 


- 
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-  B  -  Year  1952 

Continued  Opinion  No. 

BURD  Frank  H.  and  Eva  R.  Burd,  Owners,  but  Not  Applicants 
for  said  Re zoning  from  Commercial  to  Second 
Residential  -  Question  of  Appeal  from  Rezoning 
of  Property  Located  on  Northwest  Corner  of  Clay 
and  Webster  Streets  (Clay-Webster  Medical  Center)     539 


BOARD  OP  SUPERVISORS 


Year  1952 


ANGEL  Island  Taxation  by  Marin  County  on  Acquisition 
by  City  and  County  of  San  Francisco 


Opinion  No. 


538 


APPEAL  to  Board  of  Supervisors  upon  Denial  of  ApplicatL  on 

to  Reclassify  Parcel  must  be  Subscribed  by  Owners  of 
Twenty  Per  Cent  of  the  Property  Affected  (Which  is 
Property  within  Three  Hundred  Peet  of  the  Exterior 
Boundaries  of  Parcel  Sought  to  be  Reclassified)       506 


ARGENT  Alley  -  Obstruction  of  Vehicular  Traffic  thereon 
by  Director  of  Public  Works 

CITY  Planning  Commission,  Authority  of,  To  Deny  Ap- 
plication for  Building  Permit 

CONTRACT  Between  National  Records  Management  Council  and 
City  and  County  of  San  Francisco  -  What  is  Re- 
quired of  Council  to  Fulfill  Promises  of  Contract 

CONTRACT  Between  National  Records  Management  Council  and 
City  and  County  of  San  Francisco  -  Whether  Council 
has  Performed  Agreements  under  Contract  -  Survey  of 
Records 

DOES  Rate  Schedule  Submitted  to  Board  of  Supervisors  on 
April  8,1952,  become  effective  if  Board  takes  no 
Action  Respecting  it? 

EQUESTRIAN  Foundation,  Inc.;  Right  to  Sub-lease;  Basis  of 
Sub- lease 

Ijij.th  Avenue  and  Sloat  Boulevard  -  Closing  Crossing  by 

Center  Strip  -  Authority  of  Director  of  Public 

Works  -  Police  Commission  -  Section  35  of  Charter  - 

Signal  Control  Device 

LEGALITY  of  an  Ordinance  Requiring  Department  to  Put 

into  Effect  Practices  and  Procedures  Recommended 
by  the  Municipal  Government  Advisory  Committee 

LEGALITY  of  Proposed  Ordinance  Concerning  Consideration 

by  Board  of  Supervisors  of  Utility  Rates  Fixed  by 

Public  Utilities  Commission  of  the  City  and  County 
of  San  Francisco 

MAY  Cost  of  Rehabilitation  of  Palace  of  Fine  Arts  be 

Accomplished  be  Declaration  of  Policy  or  is  Bond 
Issue  Required? 


533 
522 

1+92 
511 

535 
490 

568 

51+2 

528 


BOARD  OF  SUPERVISORS  Year  1952 

Continued  Opinion  No. 

NECESSITY  for  Posting  Notice  of  Proposed  Vacation  of 

Public  Street  (Baldwin  Court)  553 

PAROLEE  from  State  Penal  Institution  May  Take  Civil 
Service  Examination  and  Hold  Civil  Service 
Fosition  550 

PUBLIC  Utilities  Commission  -  Does  Charter  Section  130 
Require  that  Utility  Rates  be  Fixed  to  Pay  all 
Expenses  510 

REPEALING  Ordinance  -  Form  of  lj-98 

RESPONSIBILITY  and  Power  of  Board  of  Supervisors  under 

Section  26  of  Charter  560 

SECTION  9  of  Charter  -  Power  of  Board  of  Supervisors  to 
Regulate  Maximum  Number  in  Each  Class  of  Employ- 
ment 523 

SECOND-HAND  Dealers1  License  Ordinance  -  Fillmore  Mer- 
chants and  Improvement  Association  1+85 

VALIDITY  of  Ordinance  Authorizing  Controller  to  make 

Salary  Deductions  for  Group  Insurance  on  Request 

of  City  Employee  5llj. 

VALIDITY  of  Proposed  Ordinance  Relating  to  Reappointment 
of  Non-Civil  Service  Attorneys  and  physicians  who 
withdraw  Retirement  Contributions  Prior  to  Reach- 
ing Retirement  Age  -  Applicability  of  Workmen's  Com- 
pensation Law  to  such  Persons  during  such  Period  of 
Reappointment  561 

VALIDITY  of  Purchase  of  Tax  Deeded  Property  by  the  City 

and  County  of  San  Francisco  at  Public  Auction        $Z$ 

WELFARE  Exemption;  Claim  for  Refund  of  Taxes  of  Women's 
Division  of  Christian  Service  of  the  Board  of 
Missions  and  Church  Extension  of  the  Methodist 
Church  lj.95 


• 


— 


-  C  -  Year  1952 

Opinion  No. 

CALCULATING  The  Absence  Permitted  under  the  Amended  Sec- 
tion -  Should  Absence  of  Member  of  Pire  or  Police 
Department,  on  Account  of  Industrial  Disability, 
Prior  to  Amendment  to  Section  172  of  The  Charter 
(As  Effective  March  10,1952)  Be  Included  55l 

CALIFORNIA  Academy  of  Sciences  -  Legality  of  a  Supple- 
mental Appropriation  from  Emergency  Fund  for 
Operation  of  Steinhart  Aquarium  under  the  5^7 

CALIFORillA  for  the  Service  of  a  Member  of  the  Fire  Depart- 
ment by  Bureau  of  Trade  and  Industrial  Education 
of  the  California  State  Department  of  Education  - 
Standard  Service  Agreement  with  State  of  536 

CALIFORNIA  Physicians  Service  for  Services  Rendered  Assured  - 

Refund  from  San  Francisco  Hospital  to  5l8 

CALIFORNIA  Street  Cable  Railroad  Company  -  Status  of  Em- 
ployees thereof  under  Civil  Service  Provisions  of 
Charter  of  City  and  County  of  San  Francisco  -  Tem- 
porary Employment  Prior  to  Acquisition  lj.89 

CAN  Provisions  be  made  to  Pay  New  Employees  (In  Certain 
Classifications)  at  a  Rate  Fixed  in  the  Salary 
Standardization  Ordinance  Schedules  for  the  Pay- 
ment of  Employees  in  the  Second  Year  of  Service?        505 

CASTENADA  Avenue  Damage  -  Forest  Hill  Association  - 

Sewers  -  Acquisition  of  by  City  -  Damage  Caused 

by  Break  -  Laguna  Honda  Boulevard  Slope  lj.96 

CHARGES  for  Water  Services  by  San  Francisco  Water  Depart- 
ment -  Special  Contracts  -  Applicability  of  Schedule 
of  Rates  and  Charges  567 

CHARGES  Shall  be  Filed  against  iviember  of  Fire  Department 
Elmer  F.  Jordan  -  Time  for  Holding  Hearing  to  De- 
termine Whether  £65 

CHARTER  -  Section  9  of  -  Power  of  Board  of  Supervisors 
to  Regulate  Maximum  Number  in  Each  Class  of  Em- 
ployment 523 


- 


-  C  -  Year  1952 

Continued  Opinion  No. 

CHARTER  Section  36  for  Members  of  Uniformed  Force  of 
Fire  Department  Engaged  in  Duties  other  than 
Extinguishment  of  Fire  -  Holiday  Pay  under  5^6 

CHIEF  Juvenile  Probation  Officer  -  Eligibility  of 

Recent  Out  of  State  Appointee  to  Office  of  lj.91 

CITY  and  County  of  San  Francisco  -  Angel  Island,  Tax- 
ation by  Marin  County  of  Acquisition  by  53° 

CITY  and  County  of  San  Francisco  as  a  Member  County 
in  Joint  Highway  District  No.  9  May  Not  be 
Altered  -  Assessments  against  the  519 

CITY  Planning  Commission,  Authority  of,  to  Deny  Ap- 
plication for  Building  Permit  522 

CITY  Planning  Commission  is  a  Nullity  and  Application 
to  Rezone  is  still  Pending  -  Application  to  Re- 
zone  Fairmont  Hotel,  Action  of  52i| 

CITY  Planning  Commission  to  Exercise  its  Powers  Relative 
to  the  Construction  of  Multiple  Dwellings  upon 
a  Site  within  the  Presidio  of  San  Francisco  - 
Jurisdiction  of  513 

CIVIL  Defense  Enrollees  for  Negligent  Acts  against  Third 

Parties  -  Liability  of  537 

CIVIL  Service  Commission  Covering  the  Same  Subject 

Matter  -  Verdict  of  Not  Guilty  by  Jury  is  not 

Binding  upon  the  530 

CIVIL  Service  Commission  -  May  the  -  Establish  Reason- 
able Minimum  Qualifications  of  Education,  Ex- 
perience and  Training  as  a  Prerequisite  for  Ad- 
mission to  Promotional  Examinations  under  the 
Provisions  of  Section  llj.6  of  the  Charter  563 


CIVIL  Service  Commission  to  Classify  Duties  and  Allocate 
Positions  Created  by  Board  of  Supervisors  -  Duty 
of 


514-8 


CIVIL  Service  Examination  and  Hold  Civil  Service  Position 

Parolee  from  State  Penal  Institution  May  Take        550 


' 


-  C  -  Year  1952 

Continued  Opinion  No. 

CLAIM  for  Refund  of  Taxes  of  Woman' 3  Division  of 

Christian  Service  of  the  Board  of  Missions  and 
Church  Extension  of  the  Methodist  Church  -  Wel- 
fare Exemption  lj.95 

CLASSIFICATION  as  Public  or  Private;  Interpretation  of 

State  Housing  Act  -  Garages  in  Apartment  House        497 

CLAY  and  Webster  Streets  (Clay  and  Webster  Medical  Center) 
Prank  H.  Burd  and  Eva  R.  Burd,  Owners,  but  Not 
Applicants  for  Said  Rezoning  from  CommercialTo 
Second  Residential  -  Question  of  Appeal  from  Re- 
zoning  of  Property  Located  on  Northwest  Corner  of     539 

CLOSING  Crossing  by  Center  Strip  -  Authority  of  Director 
of  Public  Works  -  Police  Commission  Section  35  of 
Charter  -  Signal  Control  Device  -  ijlj-th  Avenue  and 
Sloat  Boulevard  552 

COLLECTIVE  Bargaining  Agreements  in  Private  Industry 

Subject  to  Approval  of  Wage  Stablization  Board  - 

Effect  of  Certification  under  Section  151.3  - 

Wage  Increases  in  559 

COMPENSATION  Extra  -  for  Refuse  Collectors  -  Initiative 

Ordinance  516 

CONCERNING  Consideration  by  Board  of  Supervisors  of 
Utility  Rates  Fixed  by  Public  Utilities  Com- 
mission of  the  City  and  County  of  San  Frai  Cisco 
^egality  of  Proposed  Ordinance  $\y> 

CONCOURSE  in  Golden  Gate  Park  -  Fuhrman  Bequest  is  Pro- 
perly used  by  Recreation  and  Park  Department  for 
Rearrangement  of  Area  at  Northeast  Tip  of  the 
Band  £20 

CONDUCT  Closed  Meetings  -  May  the  Municipal  Government 

Survey  Advisory  Committee  562 

CONDUCT  Test  Alert  Drill  -  Authority  of  Disaster  Council 

to  ^99 

CONSTRUCTION  of  Baker's  Beach  Housing  Project  thereon  - 

Presidio  of  San  Francisco, Building  Permits  and  Pay- 
ment of  Fees  therefor  are  not  Required  for  the        557 


- 


- 


.. 


- 


- 


' 


• 


' 


.  C  -  Year  !952 

Continued  Opinion  No, 

CONTRACT  Between  National  Records  Management  Council  and 
City  and  County  of  San  Francisco  -  Whether  Council 
has  Performed  Agreements  under  Contract  -  Survey 
of  Records  511 

CONTRACT  Between  National  Records  Management  Council  and 
City  and  County  of  San  Francisco  -  What  is  Re- 
quired of  Council  to  Fulfill  Promises  of  Contract     lj.92 

CONTROLLER  -  Duty  of  -  Re  Franchise  Tax  Payment  of  Pacific 
Telephone  and  Telegraph  Company  -  Finance  Committee 
Required  to  Audit  Franchise  Payment  515 

CONTROLLER  -  Validity  of  Ordinance  Authorizing  to  make 
Salary  Deductions  for  Group  Insurance  on  Request 
of  City  Snployee  S^k- 

CONTROLLER'S  Authority  Re  Warrant  for  Honey  taken  from 
Dead  Body  -  Claim  of  Beulah  Inez  Miller  (Alex 
Baum)  -  Money  taken  Deposited  with  Treasurer  - 
Money  taken  from  Dead  Body  by  Coroner  555 

CORPORATION  -  Power  of  Library  Commission  to  Let  Non- 
profit -  Have  Quarters  in  Public  Library  -  The 
Great  Books  Foundation  501 

COUNTY  Committee  -  Registrar  of  Voters  Designation  as 

Incumbent  for  521 

COVERAGE  Insurance  on  Contracts  -  Possible  Duplication  - 

Sub-  C  ontractors  -  Department  of  Public  Works        ij.9ij. 

CREDIT  for  Prior  Service  in  Determining  Salary  Increments 
under  Section  36  of  the  Charter  (And  to  Retroactive 
Pay  therefor)  and  Promotional  Examination  Credits 
under  Section  lij.6  of  the  Charter  -  Banchero  (Fire 
Department )  -  Entitled  to  50lj. 

CREDITS  for  Prior,  Temporary  or  Non-Civil  Emergency  Appoint- 
ment in  Determining  Salary  Increments  and  Promotional 
Examination  Credits  to  Members  of  the  Uniform  Force 
in  the  Fire  and  Police  Departments  5ij4 

CRYSTAL  Palace  Market  -  Sale  of  Fresh  or  Uncooked  Horse 

Meat  in  503 


' 


- 


CHIEF  ADMINISTRATIVE  OFFICER  Year  1952 

Opinion  No. 

ADMISSION  to  Patients  to  Psychiatric  Hospital  lj.93 

ASSESSMENT  Against  the  City  and  County  of  San  Fran- 
cisco as  a  Member  County  in  Joint  Highway 
District  No.  9  May  Not  be  Altered  £19 

FRANCHISE  to  Pacific  Telephone  and  Telegraph  Company  - 
Obligation  to  Construct  Two  Continuous  Ducts 
for  the  Benefit  of  City  and  County  of  San  Fran- 
cisco upon  each  Street  in  which  Pacific  Telephone 
and  Telegraph  Company  Constructs  or  Maintains 
Underground  Conduits  566 

REGISTRAR  of  Voters  Designation  as  Incumbent  for  County 

Committee  521 


• 


CITY  LIBRARIAN  Year  1952 

Opinion  No. 

POWER  of  Library  Commission  to  Let  Nonprofit  Corporation 
have  Quarters  in  Public  Library  -  The  Great  Books 
Foundation  501 


CITY  PLANNING  COMMISSION  Year  1952 

Opinion  No. 

APPLICATION  to  Rezone  Fairmont  Hotel,  Action  of  City 

Planning  Commission  is  a  Nullity  and  Application 

to  Rezone  is  Still  Pending  %2l\. 

JURISDICTION  of  City  Planning  Commission  to  Exercise  its 
Powers  Relative  to  the  Construction  of  Multiple 
Dwellings  upon  a  Site  within  the  Presidio  of  San 
Francisco  513 

QUESTION  of  Appeal  from  Rezoning  of  Property  Located  on 

Northwest  Corner  of  Clay  and  Webster  Streets  (Clay- 
Webster  Medical  Center)  Frank  H.  Burd  and  Eva  R. 
Burd,  Owners,  but  Not  Applicants  for  Said  Rezoning 
from  Commercial  to  Second  Residential  £39 


CIVIL   SERVICE   COMMISSION  Year   1952 

Opinion  No. 

ACQUISITION  of  California  Street  Cable  Railroad  Com- 
pany -  Status  of  Employees  thereof  under  Civil 
Service  Provisions  of  Charter  of  City  and  County 
of  San  Francisco  -  Temporary  Employment  Prior  to     lj.89 

CAN  Provisions  3e  Made  to  Pay  ^ew  Employees  (In  Certain 
Classifications)  at  a  Rate  Fixed  in  the  Salary 
Standardization  Ordinance  Schedules  for  the  Pay- 
ment of  Employees  in  the  Second  Year  of  Service?     505 

DUTY  of  Civil  Service  Commission  to  Classify  Duties  and 
Allocate  Positions  Created  by  Board  of  Super- 
visors 5k& 

MAY  Member  of  Board  of  Education  Receive  Salary  as  Mem- 
ber of  Board  and  Salary  as  Part  Time  Physician 
for  Health  Department?  Dr.  Karl  Schaupp  532 

MY  The  Civil  Service  Commission  Establish  Reasonable 
Mimimum  Qualifications  of  Education,  Experience 
and  Training  as  a  Prerequisite  for  Admission  to 
Promotional  Examinations  under  the  Provisions  of 
Section  llj.6  of  the  Charter?  563 

VERDICT  of  Not  Guilty  by  Jury  is  Not  Binding  upon  the 
Civil  Service  Commission  Covering  the  Same  Sub- 
ject Hatter  530 

WAGE  Increases  in  Collective  Bargaining  Agreements  in 
Private  Industry  Subject  to  Approval  of  Wage 
Stablization  Board;  Effect  on  Certification 
under  Section  151.3  559 


' 


CONTROLLER  Year  1952 

Opinion  No. 

CHARGES  for  Water  Service  by  San  Francisco  Water  De- 
partment -  Special  Contracts  -  Applicability  of 
Schedule  of  Rates  and  Charges  567 

CREDITS  for  Prior,  Temporary  or  Non-Civil  Emergency 

Appointment  in  Determining  Salary  Increments  and 
Promotional  Examination  Credits  to  ^embers  of  the 
Uniform  Force  in  the  Fire  and  Police  Departments     5^4- 

DUTY  of  Controller  Re  Franchise  Tax  Payment  of  Pacific 
Telephone  and  Telegraph  Company;  Finance  Com- 
mittee Required  to  Audit  Franchise  Payment  5l5 

ELIGIBILITY  of  Philip  Green  to  Appointment  as  Referee 

of  Juvenile  Court  512 

EXTRA  Compensation  for  Refuse  Collectors:  Initiative 

Ordinance  5l6 

HEALTH  Service  System  -  Health  Service  Board  -  Authority 

to  Hire  Special  Counsel  529 

HEALTH  Service  System  -  Power  of  ^ealth  Service  Board 
to  Terminate  Membership  of  Employees  Earning 
over  §6000.00  Per  Year  I4.88 

LAWS  Regulating  the  Hours  of  Service  to  be  Performed 

by  Members  of  the  Fire  Department  %l\$ 

LEGALITY  of  a  Supplemental  Appropriation  from  Emergency 
Reserve  Fund  for  Operation  of  Steinhart  Aquarium 
under  the  California  Academy  of  Sciences  5^7 

MONEY  Taken  from  Dead  Body  by  Coroner  -  Controller's 
Authority  Re  Warrant  for  Money  taken  from  Dead 
Body  -  Claim  of  Beulah  Inez  Miller  (Alex  Baum) 
Money  taken  Deposited  with  Treasurer  S5S 

OVERTIME  Due  Deceased  Sergeant  Edward  A.  Oliva  Payable 
to  Heirs  -  Police  Department  Re  Overtime  Edward 
A.  Oliva  507 

REFUND  from  San  Francisco  Hospital  to  California 

Physicians  Service  for  Services  Rendered  Assured     5l8 


.; 

- 

- 

■ 


• 


-  D  -  Year  1952 

Opinion  No, 

DAMAGE  -  Caused  by  Break  -  Laguna  Honda  Boulevard  Slope 
Castenada  Avenue  Damage  -  Forest  Hill  Association 
Sewers  -  Acquisition  of  by  City  lj-96 

DATE  Effective  -  of  Ordinance  Increasing  Maximum  Allow- 
able Salary  Basis  for  Retirement  Purposes  500 

DEAD  Body  by  Coroner  -  Money  Taken  from  -  Controller's 
Authority  Re  Warrant  for  Money  taken  from  Dead 
Body  -  Claim  of  Beulah  Inez  Miller  (Alex  Baum) 
Money  taken  Deposited  with  Treasurer  SSS 

DEALERS'  License  Ordinance  -  Fillmore  Merchants  and 

Improvements  Association  -  Second-Hand  lj.85 

DECLARATION  of  Policy  or  is  Bond  Issue  Required  -  May 
Cost  of  Rehabilitation  of  Palace  of  Fine  Arts 
be  Accomplished  by  528 

DEDUCTIONS  for  Group  Insurance  on  Request  of  City 

Employee  -  Validity  of  Ordinance  Authorizing 

Controller  to  make  Salary  5li+ 

DENIAL  of  Application  to  Reclassify  Parcel  must  be 

Subscribed  by  Owners  of  Twenty  Per  Cent  of  the 
Property  Affected  (Which  is  Property  within  Three 
Hundred  Feet  of  the  Exterior  Boundaries  of  Parcel 
Sought  to  be  Reclassified)  -  Appeal  to  Board  of 
Supervisors  upon  506 

DENIAL  of  Transfer  of  Permits  by  Fire  Department  -  Fire 
Department  Duties  Re  Permits  -  Fire  Department 
Power  Re  Issuance  of  Permits  51^.0 

DENY  Application  for  Building  Permit  -  City  Planning 

Commission,  Authority  of,  to  522 

DEPARTMENT  of  Public  Works  -  Insurance  Coverage  on 

Contracts  -  Possible  Duplication  -  Sub-Contractors   \\F)\\. 

DESIGNATION  as  Incumbent  for  County  Committee  -  Registrar 

of  Voters  ££1 

DIRECTOR  of  Public  Works  -  Argent  Alley  -  Obstruction 

of  Vehicular  Traffic  thereon  by  533 

DIRECTOR  of  Public  Works  -  Police  C  ommission  -  Section 

35  of  Charter  -  Signal  Control  Device  -  l|2j.th  Avenue 

and  Sloat  Boulevard  -  Closing  Crossing  by  Center 

Strip  -  Authority  of  552 


■ 


-  D  -  Year  1952 

Continued  Opinion  No. 

DISASTER  Council  Meeting  -  People  Entitled  to  Vote  at       14.86 

DISCONTINUANCE  of  Position  A170  Property  Man  -  Wallace 

T.  Plotter  -  Legality  of  556 

DISMISSAL  of  Permanent  Civil  Service  Employee  and  Tem- 
porary Employee  who  refuse  to  Testify  before 
Grand  Jury  -"•'"ower  of  Appointing  Officer  to 
Order  5  3k 

DISTRICT  No.  9  May  not  be  Altered  -  Assessments  Against 
the  City  and  County  of  San  Francisco  as  a  Member 
County  in  Joint  Highway  519 

DIVISION  thereof  -  Fermits  for  Gasoline  Supply  Stations, 
Bulk  storage  of  Petroleum  Products  and  Tank 
Vehicles  must  be  issued  to  the  Corporation  Engaged 
in  the  Business  and  not  to  a  502 

DOES  Rate  Schedule  Submitted  to  Board  of  Supervisors  on 
April  8,1952,  Become  Effective  if  Board  takes  no 
Action  Respecting  it?  535 

DR.  KARL  SCHAUPP  -  May  Member  of  Board  of  Education 
Receive  salary  as  Member  of  Board  and  Salary 
as  Part  Time  thysician  for  Health  Department?        532 

DRILL  -  Authority  of  Disaster  Council  to  Conduct  Test 

Alert  499 

DUE  Deceased  Sergeant  Edward  A.  Oliva  Payable  to  Heirs  - 
Police  Department  Re  Overtime  Edward  A.  Oliva  - 
Overtime  507 

DUTIES  other  than  Extinguishment  of  Fire  -  Holiday  Pay 

under  Charter  Section  36  for  Members  of  Uniformed 

Force  of  Fire  Department  Engaged  in  5M> 

DUTY  of  Civil  Service  Commission  to  Classify  Duties 

and  Allocate  Positions  Created  by  Board  of  Super- 
visors 51j-8 

DUTY  of  Controller  Re  Franchise  Tax  Payment  of  iacific 
Telephone  and  Telegraph  Company;  Finance  Com- 
mittee Required  to  Audit  Franchise  Payment  5l5 


' 


' 


' 


I 


DEPARTMENT  OF  PUBLIC  HEALTH  Year  1952 

Opinion  No. 

SALE  of  Fresh  or  Uncooked  Horse  Meat  in  Crystal  Palace 

Market  503 


DEPARTMENT  OF  PUBLIC  WORKS  Year  1952 

Opinion  No. 

DEPARTMENT  of  Public  Works  -  Insurance  Coverage  on 
Contracts  -  possible  Duplication  -  Sub-Con- 
tractors lj.91^. 

GARAGES  in  Apartment  House;  Classification  as  Public 

or  Private;  Interpretation  of  State  Housing  Act      I4.97 

PRESIDIO  of  San  Francisco,  Building  Permits  and  Pay- 
ment of  Fees  therefor  are  not  Required  for  the 
Construction  of  Baker's  Beach  Housing  Project 
thereon  557 

SEWAGE  Treatment  tiants  Release  527 

SEWERS  -  Acquisition  of  by  City  -  Damage  caused  by  Break 
iiaguna  Honda  Boulevard  Slope  -  Castenada  Avenue 
Damage  -  Forest  Hill  Association  lj.96 

WITHDRAWAL  of  Signatures  -  Improvements  on  Mangels  Avenue   I4.87 


DIRECTOR  OP  FINANCE  MP  RECORDS  Year   1952 

Opinion  No. 

ARE  Members  of  Health  Service  System  Entitled  to  Vote 

for  Members  of  the  health  Service  Board?  £lj2 


DISASTER  COUNCIL  AND  CORPS  Year  19^2 

Opinion  No. 

AUTHORITY  of  Disaster  Council  to  Conduct  Test  Alert 

Drill  lj.99 

LIABILITY  of  Civil  Defense  Enrollees  for  Negligent 

Acts  against  Third  Parties  537 

PEOPLE  Entitled  to  Vote  at  Disaster  Council  Meeting  I4.86 


. 


-  E  -  Year  1952 

Opinion  No. 

EDWARD  A.  OLIVA  -  Fay able  to  Heirs  -  Police  Department 
Re  Overtime  Edward  A.  Oliva  -  Overtime  Due  De- 
ceased 507 

EFFECT  on  Certification  under  Section  l5l»3  -  Wsge  In- 
creases in  Collective  Bargaining  Agreements  in 
Private  Industry  Subject  to  Approval  of  Wage 
Stablization  Board  559 

EFFECTIVE  Date  of  Ordinance  Increasing  ^aximum  Allow- 
able Salary  Basis  for  Retirement  Purposes  500 

EFFECTIVE  if  Board  takes  no  Action  Respecting  it  -  Does 
Rate  Schedule  Submitted  to  Board  of  Supervisors 
on  April  8,1952  become  535 

ELIGIBILITY  of  Philip  Green  to  Appointment  as  Referee  of 

Juvenile  Court  512 

ELIGIBILITY  of  Recent  out  of  State  appointee  to  Office 

of  Chief  Juvenile  Probation  Officer  lj.91 

EMERGENCY  Reserve  Fund  for  Operation  of  Steinhart 

Aquarium  under  the  California  Academy  of  Sciences  - 
Legality  of  a  Supplemental  Appropriation  from        5^7 

EMPLOYEE  -  Validity  of  Ordinance  Authorizing  Controller 
to  make  Salary  Deductions  for  Group  Insurance 
on  Request  of  City  5l4 

EMPLOYEE  who  Refuse  to  Testify  before  Grand  Jury  -  Power 
of  Appointing  Officer  to  Order  Dismissal  of  Per- 
manent Civil  Service  Employee  and  Temporary         $3k- 

EMPLOYEES  Earning  over  $6000  Per  Year  -  Health  Service 
System  -  Power  of  Health  Service  Board  to  Ter- 
minate Membership  of  I4.88 

EMPLOYEES  (In  Certain  Classifications)  at  a  Rate  Fixed 

in  the  Salary  Standardization  Ordinance  Schedules 

for  the  Payment  of  Employees  in  the  Second  Year 

of  Service  -  Can  Provisions  be  made  to  Pay  new       505 

EMPLOYMENT  Prior  to  Acquisition  -  Acquisition  of 

California  Street  Cable  Railroad  Company  -  Status 
of  Unployees  thereof  under  Civil  Service  Provisions 
of  Charter  of  City  and  County  of  San  Francisco  - 
Temporary  I4.89 


- 


_  E  -  Year  1952 

Continued  Opinion  No. 

EMPLOYMENT  -  Section  9  of  Charter  -  Power  of  Board  of 
Supervisors  to  Regulate  Maximum  Number  in  each 
Class  of  523 

ENGAGED  in  Duties  other  than  Extinguishment  of  Fire  - 

Holiday  Pay  under  Charter  Section  36  for  Members 

of  Uniformed  Force  of  Fire  Department  5*1-6 

ENROLLEES  for  Negligent  Acts  against  Third  Parties  - 

Liability  of  Civil  Defense  537 

ENTITLED  to  Credit  for  Prior  Service  in  Determining 

Salary  Increments  under  Section  36  of  the  Charter 

(And  to  Retroactive  Pay  therefor)  and  Promotional 

Examination  Credits  under  Section  lk6  of  the 

Charter  -  Banchero  (Fire  Department;  $0\\. 

ENTITLED  to  Vote  at  Disaster  Council  Meeting  -  People       I4.86 

EQUESTRIAN  Foundation,  Inc.;  Right  to  Sub-^ease;  Basis 

of  Sub-Lease  lj.90 

EQUESTRIAN  Foundation,  Inc.  -  Use  of  Portion  of  Rec- 
reation Lands  at  Fort  Funs ton  526 

ESTABLISH  Reasonable  Minimum  Qualifications  of  Education 
Experience  and  Training  as  a  Prerequisite  for  Ad- 
mission to  Promotional  Examinations  under  the  Pro- 
visions of  Section  II4.6  of  the  Charter  -  May  the 
Civil  Service  Commission  563 

EXERCISE  its  Powers  Relative  to  the  Construction  of 

Multiple  Dwellings  upon  a  Site  within  the  Presidio 
of  San  Francisco  -  Jurisdiction  of  City  Planning 
Commission  to  513 

EXPENSES  -  Public  Utilities  Commission  -  Does  Charter 
Section  130  Require  that  Utility  Rates  be  Fixed 
to  Pay  all  £10 

EXTENSION  of  the  Methodist  Church  -  Welfare  Exemption  - 

Claim  for  Refund  of  Taxes  of  Woman's  Division 

of  Christian  Service  of  the  Board  of  Missions 
and  Church  l^z 

EXTERIOR  Boundaries  of  Parcel  Sought  to  be  Reclassified  - 
Appeal  to  Board  of  Supervisors  upon  Denial  of  Ap- 
plication to  Reclassify  Parcel  must  be  Subscribed 
by  Owners  of  Twenty  *er  Cent  of  the  Property  Affec- 
ted (Which  is  Property  within  Three  Hundred  Feet 
of  the)  5o6 


- 


-  E  -  Year  1952 

Continued  Opinion  No. 

EXTRA  Compensation  for  Refuse  Collectors:  Initiative 

Ordinance  516 


-  P  -  Year  1952 

Opinion  No. 

FAIRMONT  Hotel  -  Action  of  City  Planning  Commission  is 
a  Nullity  and  Application  to  Rezone  Is  Still 
^ending  -  Application  to  Rezone  $2.\\. 

FILLMORE  Merchants  and  Improvement  Association  -  Second- 
Hand  Dealers'  License  Ordinance  1^85 

FIRE  and  Police  Department  -  Credit  for  Prior,  Tem- 
porary or  Non-Civil  Emergency  Appointment  in 
Determining  Salary  Increments  and  Promotional 
Examination  Credits  to  Members  of  the  Uniform 
Force  in  the  Skk- 

FIRE  and  Police  Department,  on  Account  of  Industrial 
Disability,  Prior  to  Amendment  to  Section  172 
of  the  Charter  (As  Effective  March  10,1952)  be 
Included  in  Calculating  the  Absence  Permitted 
under  the  Amended  Section  -  Should  Absence  of 
Member  of  55l 

FIRE  Department  -  Eanchero  -  Entitled  to  Credit  for 

Prior' Service  in  Determining  Salary  Increments 
under  Section  36  of  the  Charter  (And  to  Retro- 
active Pay  therefor)  and  Promotional  Examination 
Credits  under  Section  llj.6  of  the  Charter  50ij. 

FIRE  Department  by  Bureau  of  Trade  and  Industrial  Ed- 
ucation of  the  California  State  Department  of 
Education  -  Standard  Service  Agreement  with 
State  of  California  for  the  Service  of  a  Member 
of  the  ^ 

FIRE  Department  Duties  Re  Permits  -  Fire  Department 

Power  Re  Issuance  of  Permits  -  Denial  of  Transfer 

of  Permits  by  Fire  Department  5^0 

FIRE  Department  Engaged  in  Duties  other  than  Extinguishment 
of  Fire  -  Holiday  Pay  under  Charter  Section  36  for 
Members  of  Uniformed  Force  of  cu^ 

FIRE  Department  -  Laws  Regulating  the  Hours  of  Service  to 

be  Performed  by  Members  of  the  5^5 

FLETTER  -  Legality  of  Discontinuance  of  Position  A170 

Property  Man,  Wallace  T.  555 


' 


-  P  -  Year  1952 

Continued  Opinion  No. 

POOD  Vending  Machines  or  Vending  Stands  in  Public  Parks  - 
Approval  of  the  Board  of  Supervisors  is  not  Re- 
quired for  the  Issuance  by  the  Recreation  and  Park 
Department  of  Permits  to  Successful  Bidders  for 
the  Installation  and  Maintenance  of  Beverage        508 

FOREST  Hill  Association  -  Sewers  -  Acquisition  of  by 
City  -  Damage  caused  by  break  -  Laguna  Honda 
Boulevard  Slope  -  Castenada  Avenue  Damage  lj.96 

FORM  of  -  Repealing  Ordinance  I4.98 

PORT  FUNSTON  -  Equestrian  Foundation,  Inc.  -  Use  of 

Portion  of  Recreation  Lands  at  526 

FOUNDATION  Equestrian,  Inc.;  Right  to  Sub-Lease  -  Basis 

of  Sub-Lease  J4.9O 

FRANCHISE  Payment  -  Duty  of  Controller  Re  Franchise  Tax 
Payment  of  Pacific  Telephone  and  Telegraph  Com- 
pany; Finance  Committee  Required  to  Audit  5l5 

FRANCHISE  to  Pacific  Telephone  and  Telegraph  Company  - 
Obligation  to  Construct  Two  Continuous  Ducts  for 
the  3enefit  of  City  and  County  of  San  Francisco 
upon  each  Street  in  which  Pacific  Telephone  and 
Telegraph  Company  Constructs  or  Maintains  Under- 
ground Conduits  £D6 

FRESH  or  Uncooked  Horse  Meat  in  Crystal  Palace  Market  - 

Sale  of  503 

FURRMAN  Bequest  is  Properly  used  by  Recreation  and  Park 
Department  for  Rearrangement  of  Area  at  Northeast 
Tip  of  the  Band  Concourse  in  Golden  Gate  Park        520 


. 


FIRE  DEPARTMENT  Year  1952 

Opinion  No. 

BANCHERO  (Fire  Department)  -  Entitled  to  Credit  for 

Prior  Service  in  Determining  Salary  Increments 
under  Section  36  of  the  Charter  (And  to  Retro- 
active Pay  therefor)  and  Promotional  Examination 
Credits  under  Section  II4.6  of  the  Charter  $0l\. 

FIRE  Department  Duties  Re  Permits  -  Fire  Department 

Power  Re  Issuance  of  Permits  -  Denial  of  Transfer 

of  Permits  by  Fire  Department  5l±0 

HOLDING  Hearing  to  Determine  Whether  Charges  Shall  be 
Filed  against  Member  of  Fire  Department  -  Elmer 
F.  Jordan  -  Time  for  565 

HOLIDAY  Pay  under  Charter  Section  36  for  Members  of 
Uniformed  Force  of  Fire  Department  Engaged  in 
Duties  other  than  Extinguishment  of  Fire  %l\.6 

PERMITS  for  Gasoline  Supply  Stations,  Bulk  Storage  of 
Petroleum  Products  and  Tank  Vehicles  must  be 
Issued  to  the  Corporation  Engaged  in  the  Business 
and  not  to  a  Division  thereof  502 

STANDARD  Service  Agreement  with  State  of  California  for 
the  Service  of  a  Member  of  the  Fire  Department 
by  Bureau  of  Trade  and  Industrial  Education  of 
the  California  state  Department  of  Education        536 


-  G  - 


Year  1952 


Opinion  No. 


GARAGES  in  Apartment  House;  Classification  as  Public 

or  Private;  Interpretation  of  State  Housing  Act 


lj-97 

GASOLINE  -  Permits  for  -  Supply  Stations,  Bulk  Storage 
of  Petroleum  Products  and  Tank  Vehicles  must  be 
issued  to  the  Corporation  Engaged  in  the  Business 
and  not  a  Division  thereof  502 

GOLDEN  GATE  PARK  -  Puhrman  Bequest  is  Properly  used  by 
Recreation  and  Park  Department  for  Rearrangement 
of  Area  at  Northeast  Tip  of  the  Band  Concourse  In    520 

GOLDEN  GATE  PARK  -  Lease  of  Beach  Chalet  in  -  to  Veterans 
of  Foreign  Wars  Post  -  Permission  to  Underlet  for 
Non-Veteran  Activity  $%8 

GRAND  Jury  -  Power  of  Appointing  Officer  to  Order  Dis- 
missal of  Permanent  Civil  Service  Employee  and 
Temporary  Employee  who  Refuse  to  Testify  before      53^ 

GREAT  Books  Foundation  The  -  Power  of  Library  Commission 
to  let  Nonprofit  Corporation  have  Quarters  in 
Public  Library  5&1 

GREEN  -  Eligibility  of  Philip  -  to  Appointment  as  Referee 

of  Juvenile  Court  512 

GROUP  Insurance  on  Request  of  City  Employee  -  Validity 

of  Ordinance  Authorizing  Controller  to  make  Salary 
Deduction  for  51^ 


•■ 


GRAND  JURY  Year  1952 

Opinion  No. 

POWER  of  Appointing  Officer  to  Order  Dismissal  of  Per- 
manent Civil  Service  Employee  and  Temporary  Em- 
ployee who  Refuse  to  Testify  before  Grand  Jury       S3h 


-  H  -  Year  19^2 

Opinion  No. 

HEALTH  Department  -  Dr.  Karl  Schaupp  -  May  Member  of 
Board  of  Education  Receive  Salary  as  Member  of 
Board  and  Salary  as  Part  Time  Physician  for 
Health  Department  532 


HEALTH  Service  Board  -  Are  Certain  Members  of  Health 

Service  System  Entitled  to  Vote  for  Members  of 
the 


51*1 


HEALTH  Service  System  -  Health  Service  Board  -  Authority 

to  Hire  Special  Counsel  529 

HEALTH  Service  System  -  Power  of  Health  Service  Board  to 
Terminate  Membership  of  Employees  Earning  over 
$6,000.00  per  Year  lj.88 

HEARING  to  Determine  Whether  Charges  Shall  be  Piled 
against  Member  of  Eire  Department  -  Elmer  P. 
Jordan  -  Time  for  Holding  565 

HEIRS  -  Overtime  Due  Deceased  Sergeant  Edward  A.  Oliva 

Payable  to  -  Police  Department  Re  Overtime  Edward 

A.  Oliva  507 

HIGHWAY  District  No. 9  May  not  be  Altered  -  Assessments 
against  the  City  and  County  of  San  Francisco  as 
a  Member  County  in  Joint  519 

HOLIDAY  Pay  under  Charter  Section  36  for  Members  of 
Uniformed  Force  of  Fire  Department  Engaged  in 
Duties  other  than  Extinguishment  of  Fire  5^4-6 

HORSE  Meat  in  Crystal  Palace  Market  -  Sale  of  Fresh  or 

Uncooked  503 

HOSPITAL  -  Admission  of  Patients  to  Psychiatric  I4.93 

HOURS  of  Service  to  be  Performed  by  Members  of  the  Fire 

Department  -  Laws  Regulating  the  $\\$ 

HOUSE  -  Garages  in  Apartment  -  Classification  as  Public 

or  Private  Interpretation  of  State  Housing  Act       lj.97 

HOUSING  -froject  thereon  -  Presidio  of  San  Francisco, 

Building  Permits  and  Payment  of  Fees  therefor  are 

not  Required  for  the  Construction  of  Bakers  Beach    557 
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_  i  _  Year  1952 

Opinion  No. 

IMPROVEMENT  Association  -  Second-Hand  Dealers'  License 

Ordinance  -  Fillmore  Merchants  and  1+85 

IMPROVEMENTS  on  Mangels  Avenue  -  Withdrawal  of  Signa- 
tures w 

INCREASING  Maximum  Allowable  Salary  Basis  for  Retire- 
ment Purposes  -  Effective  Date  of  Ordinance  500 

INCREMENTS  and  Promotional  Examination  Credits  to  Mem- 
bers of  the  Uniform  Force  in  the  Pire  and  Police 
Departments  -  Credits  for  Prior,  Temporary  or 
Non-Civil  Emergency  Appointment  in  Determining 
Salary  5hk 

INCREMENTS  under  Section  36  of  the  Charter  (And  to  Re- 
troactive Pay  therefor)  and  Promotional  Examina- 
tion Credits  under  Section  llj.6  of  the  Charter  - 
Ban cher o  (Fire  Department)  -  Entitled  to  Credit 
for  Prior  Service  in  Determining  Salary  50l+ 

INCUMBENT  for  County  Committee  -  Registrar  of  Voters 

Designation  as  521 

INDUSTRIAL  Disability,  ^rior  to  Amendment  to  Section 

172  of  the  Charter  (As  Effective  March  10,1952) 

be  Included  in  Calculating  the  Absence  Permitted 

under  the  Amended  Section  -  Should  Absence  of 

Member  of  Fire  or  Police  Department,  on  Account  of     551 

INDUSTRIAL  Education  of  the  California  State  Department 
of  Education  -  Standard  Service  Agreement  with 
State  of  California  for  the  Service  of  a  Member 
of  the  Fire  Department  by  Bureau  of  Trade  and         $J>b 

INITIATIVE  Ordinance  -  Extra  Compensation  for  Refuse 

Collectors  516 

INITIATOR  of  Proceedings  -  Art  Commission  as  509 

INSURANCE  Coverage  on  Contracts  -  Possible  Duplication  - 

Sub-Contractors  -  Department  of  Public  Works  \\.%. 

INSURANCE  on  Request  of  City  Employee  -  Validity  of 

Ordinance  Authorizing  Controller  to  make  Salary 
Deductions  for  Group  53J. 


. 
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-  I  -  Year  1952 

Continued  Opinion  No. 

INSTALLATION  and  Maintenance  of  Beverage,  Pood  Vending 
Machines  or  Vending  Stands  in  Public  Parks  -  Ap- 
proval of  the  Board  of  Supervisors  is  not  Required 
for  the  Issuance  by  the  Recreation  and  Park  Depart- 
ment of  Permits  to  Successful  Bidders  for  the        $0Q 

INTERPRETATION  of  State  Housing  Act  -  Garages  in  Apart- 
ment House;  Classification  as  Public  or  Private      hfll 


. 


-  J  -  Year  1952 

Opinion  No . 

JOINT  Highway  District  No.  9  May  not  be  Altered  - 
Assessments  against  The  City  and  County  of 
San  Francisco  as  a  Member  County  in  519 

JORDAN  -  Time  for  Holding  Hearing  to  Determine  Whether 
Charges  Shall  be  Piled  against  Member  of  Pire 
Department  -  Elmer  P.  565 

JURISDICTION  of  City  Planning  Commission  to  Exercise 
its  Powers  Relative  to  the  Construction  of 
Multiple  Dwellings  upon  a  Site  within  the 
Presidio  of  San  Francisco  513 

JURISDICTION  of  Retirement  Board  on  Petition  for  Re- 
hearing (O'Hara  Matter)  5^9 

JURY  -  Is  not  Binding  upon  the  Civil  Service  Commission 
Covering  the  Same  Subject  Matter  -  Verdict  of 
Not  Guilty  by  530 

JUVENILE  Court  -  Eligibility  of  Philip  Green  to  Appoint- 
ment as  Referee  of  512 

JUVENILE  Probation  Officer  -  Eligibility  of  Recent  Out 

of  State  Appointee  to  Office  of  Chief  lj.91 


-  L  -  Year  1952 

Opinion  No. 

LAGUNA  Honda  Boulevard  Slope  -  Castenada  Avenue  Damage  - 
Forest  Hill  Association  -  Sewers  -  Acquisition 
of  by  City  -  Damage  Caused  by  Break  1+96 

LAWS  Regulating  the  Hours  of  Service  to  be  Performed 

by  Members  of  the  Fire  Department  5^5 

LEASE  of  Beach  Chalet  in  Golden  Gate  Park  to  Veterans 

of  Foreign  Wars  Post:  Permission  to  Underlet  for 
Non-Veteran  Activity  $5$ 

LEGALITY  of  a  Supplemental  Appropriation  from  Emergency 
Reserve  Fund  for  Operation  of  Steinnart  Aquarium 
under  The  California  Academy  of  Sciences  5>lj-7 

LEGALITY  of  an  Ordinance  Requiring  Departments  to  Put 

into  Effect  Practices  and  Procedures  Recommended 

by  the  Municipal  Government  Advisory  Committee       568 

LEGALITY  of  Discontinuance  of  Position  A170  Property  Man, 

Wallace  T.  Fletter  556 

LEGALITY  of  Proposed  Ordinance  Concerning  Consideration 

by  Board  of  Supervisors  of  Utility  Rates  Fixed  by 
Public  Utilities  Commission  of  the  City  and  County 
of  San  Francisco  51+2 

LIABILITY  of  Civil  Defense  Enrollees  for  Negligent  Acts 

against  Third  Parties  537 

LIBRARY  Commission  to  Let  Nonprofit  Corporation  have 
Quarters  in  Public  Library  -  The  Great  Books 
Foundation  -  Power  of  501 

LICENSE  of  Boarding  Home  for  Aged  (Refer  to  Opinion  No. 

35^,  Dated  April  2, 1951)  -  Revocation  of  $$\± 

LICENSE  Ordinance  -  Fillmore  Merchants  and  Improvement 

Association  -  Second-Hand  Dealers'  1+85 


- 

- 
■ 


-  M  -  Year  1952 

Opinion  No. 

MAINTENANCE  of  Beverage,  Pood  Vending  Machines  or  Vend- 
ing Stands  in  Public  Carles  -  Approval  of  the 
Board  of  Supervisors  is  not  Required  for  the 
Issuance  by  the  Recreation  and  Park  Department 
of  Permits  to  Successful  Bidders  for  the  In- 
stallation and  508 

MANAGEMENT  -  Contract  between  National  Records  -  Council 
and  City  and  County  of  San  Francisco;  Whether 
Council  has  Performed  Agreements  under  Contract; 
Survey  of  Records  5ll 

MANGELS  Avenue  -  Withdrawal  of  Signatures  -  Improvements 

on  14.87 

MARIN  County  on  Acquisition  by  City  and  County  of  San 

Francisco  -  Angel  Island,  Taxation  by  '  538 

MARKET  -  Sale  of  Fresh  or  Uncooked  Horse  Meat  in  Crystal 

Palace  503 

MAXIMUM  Allowable  Salary  Basis  for  Retirement  purposes  - 

Effective  Date  of  Ordinance  Increasing  500 

MAXIMUM  Number  in  Each  Class  of  Employment  -  Section 

9  of  Charter  -  Power  of  Board  of  Supervisors  to 
Regulate  523 

MAY  Cost  of  Rehabilitation  of  Palace  of  Fine  Arts  be 
Accomplished  by  Declaration  of  Policy  or  is 
Bond  Issue  Required?  528 

MAY  Member  of  Board  of  Education  Receive  Salary  as  Mem- 
ber of  Board  and  Salary  as  Part  Time  Physician 
for  Health  Department  -  Dr.  Karl  Schaupp  532 

MAY  The  Civil  Service  Commission  Establish  Reasonable 
Minimum  Qualifications  of  Education, Experience 
and  Training  as  a  Prerequisite  for  Admission 
to  Promotional  Examinations  under  the  Provisions 
of  Section  llj.6  of  the  Charter?  563 

MAY  The  Municipal  Government  Survey  Advisory  Committee 

Conduct  Closed  Meetings?  562 

MAYOR  -  The  -  May  Appoint  a  Member  of  the  Board  of 

Supervisors  for  the  Unexpired  Term  of  the  Office 

of  Sheriff  when  a  Vacancy  Occurs  therein  517 
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-  M  -  Year  1952 

Continued  Opinion  No, 

MEETING  -  People  Entitled  to  Vote  at  Disaster  Council         ij.86 

MEMBER  County  in  Joint  Highway  District  No.  9  May  not 
be  Altered  -  Assessments  against  the  City  and 
County  of  San  Francisco  as  a  5>19 

MEMBER  of  Fire  or  Police  Department,  on  Account  of 
Industrial  Disability,  Prior  to  Amendment  to 
Section  172  of  the  Charter  (As  Effective  March 
10,1952)  be  included  in  Calculating  the  Absence 
Permitted  under  the  Amended  Section  -  Should 
Absence  of  5$\ 

MEMBER  of  the  Eire  Department  by  Bureau  of  Trade  and 
Industrial  Education  of  the  California  State 
Department  of  Education  -  Standard  Service 
Agreement  with  State  of  California  for  the 
Service  of  a  536 

MEMBERS  of  the  Health  Service  Board  -  Are  Certain  Mem- 
bers of  Health  Service  System  Entitled  to  Vote 
for  5kl 

MEMBERSHIP  of  Employees  Earning  over  $6000.00  Per  Year  - 
Health  Service  System  -  Power  of  Health  Service 
Board  to  Terminate  I4.88 

MERCHANTS  and  Improvement  Association  -  Second-Hand 

Dealers'  License  Ordinance  -  Fillmore  lj.85 

METHODIST  Church  -  Welfare  Exemption  -  Claim  for  Refund 
of  Taxes  of  Woman's  Division  of  Christian  Service 
of  the  Board  of  Missions  and  Church  Extension  of 
the  [j.95 

MONEY  Taken  from  Dead  Body  by  Coroner  -  Controller's 
Authority  Re  Warrant  for  Money  taken  from  Dead 
Body  -  Claim  of  Beulah  Inez  Miller  (Alex  Baum) 
Money  taken  Deposited  with  Treasurer  SSS 

MULTIPLE  Dwellings  upon  a  Site  within  the  Presidio  of 
Sai  Francisco  -  Jurisdiction  of  City  Planning 
Commission  to  Exercise  its  power  Relative  to 
the  Construction  of  513 

MUNICIPAL  Government  Advisory  Committee  -  Legality  of  an 
Ordinance  Requiring  Departments  to  Put  into  Effect 
Practices  and  Procedures  Recommended  by  the  568 


MAYOB  Year  1952 

Opinion  Ho. 

THE  Mayor  may  Appoint  a  Member  of  the  Board  of  Supervisors 
for  the  Unexpired  Term  of  the  Office  of  Sheriff 
when  a  Vacancy  Occurs  therein  517 


MUNICIPAL  GOVERNMENT  SURVEY  ADVISORY  COMMITTEE        Year  1932 

Opinion  No. 

MAY  the  Municipal  Government  Survey  Advisory  Committee 

Conduct  Closed  Meetings?  562 


-  N  -  Year  1952 

Opinion  No . 

NATIONAL  Records  -  Contract  between  -  Management  Council 
and  City  and  County  of  San  Francisco  -  What  is  Re- 
quired of  Council  to  Fulfill  Promises  of  Contract      1;92 

NATIONAL  Records  Management  Council  and  City  and  County 
of  San  Francisco;  Whether  Council  has  Performed 
Agreements  under  Contract;  Survey  of  Records  - 
Contract  between  511 

NECESSITY  for  Posting  Notice  of  Proposed  Vacation  of 

Public  Street  (Baldwin  Court)  553 

NEGLIGENT  Acts  against  Third  Parties  -  Liability  of 

Civil  Defense  Snrollees  for  537 

NEW  Employees  (In  Certain  Classifications)  at  a  Rate 
Fixed  in  the  Salary  Standardization  Ordinance 
Schedules  for  the  Payment  of  Employees  in  the 
Second  Year  of  Service  -  Can  Provisions  be  made 
to  Pay  50£ 

NON-CIVIL  Emergency  Appointment  in  Determining  Salary 
Increments  and  Promotional  Examination  Credits 
to  Members  of  the  Uniform  Force  in  the  Fire  and 
Police  Departments  -  Credits  for  ^rior,  Tem- 
porary or  5^ 

NON-CIVIL  Service  Attorneys  and  Physicians  who  with- 
draw Retirement  Contributions  Prior  to  Reaching 
Retirement  Age  -  Applicability  of  Workmen's  Com- 
pensation Law  to  such  Persons  during  such  Period 
of  Reappointment  -  Validity  of  Proposed  Ordinance 
Relating  to  Reappointment  of  561 

NON-VETERAN  Activity  -  Lease  of  Beach  Chalet  in  Golden 
Gate  Park  to  Veterans  of  Foreign  Wars  Post  - 
Permission  to  Underlet  for  558 

NORTHEAST  Tip  of  the  Band  Concourse  in  Golden  Gate  Park 
Fuhrman  Bequest  is  Properly  used  by  Recreation 
and  Park  Department  for  Rearrangement  of  Area  at       520 
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-  0  -  Year  1952 

Opinion  No. 

OBLIGATION  to  Construct  Two  Continuous  Ducts  for  the 
Benefit  of  City  and  County  of  San  Francisco 
upon  Each  Street  in  which  Pacific  Telephone  and 
Telegraph  Company  Constructs  or  Maintains  Under- 
ground Conduits  Franchise  to  Pacific  Telephone 
and  Telegraph  Company  ?ob 

OBSTRUCTION  of  Vehicular  Traffic  thereon  by  Director 

of  Public  Works  -  Argent  Alley  533 

OFFICE  of  Sheriff  when  a  Vacancy  Occurs  therein  -  The 

Mayor  may  appoint  a  Member  of  the  Board  of  Super- 
visors for  the  Unexpired  Term  of  the  517 

OFFICER  -  Eligibility  of  Recent  Out  of  State  Appointee 

to  Office  of  Chief  Juvenile  Probation  Officer        14-91 

OFFICER  -  Power  of  Appointing  -  to  Order  Dismissal  of 
Permanent  Civil  Service  Employee  and  Temporary 
Employee  who  Refuse  to  Testify  before  Grand  Jury     53^ 

O'HARA  Matter  -  Jurisdiction  of  Retirement  Board  on 

Petition  for  Rehearing  51+9 

OPINION  No.  354-  Dated  April  2,1951  -  Revocation  of 

License  of  Boarding  home  for  Aged  -  Refer  to        551+ 

ORDINANCE  Concerning  Consideration  by  Board  of  Super- 
visors of  Utility  Rates  Fixed  by  Public  Utilities 
Commission  of  the  City  and  County  of  San  Francisco  - 
Legality  of  Proposed  51+2 

ORDINANCE  -  Extra  Compensation  for  Refuse  Collectors: 

Initiative  516 

ORDINANCE  -  Fillmore  Merchants  and  Improvement  Association 

Second-Hand  Dealers  '  License  lj.85 

ORDINANCE  Increasing  Maximum  Allowable  Salary  Basis  for 

Retirement  Purposes  -  Effective  Date  of  500 

ORDINANCE  -  Legality  of  an  -  Requiring  Departments  to 

put  into  Effect  Practices  and  Procedures  Recommen- 
ded by  the  Municipal  Government  Advisory  Committee   568 

ORDINANCE  -  Repealing  -  Form  of  J^.98 
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-  0  -  Year  1952 

Continued  Opinion  No. 

ORDINANCE  Schedules  for  the  Payment  of  Employees  in  the 
Second  Year  of  Service  -  Can  Provision  be  made  to 
Pay  New  Employees  (In  Certain  Classifications)  at 
a  Rate  Fixed  in  the  Salary  Standardization  $0$ 

ORDINANCE  -  Validity  of  -  Authorizing  Controller  to  make 
Salary  Deductions  for  Group  Insurance  on  Request 
of  City  Employee  5li|- 

ORDINANCE  -  Validity  of  Proposed  -  Relating  to  Reappoint- 
ment of  Non-Civil  Service  Attorneys  and  physicians 
who  withdraw  Retirement  Contributions  Prior  to 
Reaching  Retirement  Age;  Applicability  of  Workmen's 
Compensation  Law  to  such  rersons  during  such  Period 
of  Reappointment  561 

OVERTIME  Due  Deceased  Sergeant  Edward  A.  Oliva  Payable 
to  Heirs  -  Police  Department  Re  Overtime  Edward 
A.  Oliva  507 

OWNERS  -  But  Not  Applicants  for  said  Rezoning  from  Com- 

mercial  to  Second  Residential  -  Question  of  Appeal 
from  Rezoning  of  Property  Located  on  Northwest 
Corner  of  Clay  and  Webster  Street  (Clay  and  Webster 
Medical  Center)  -  Prank  H.  Burd  and  Eva  R.  Burd        539 

OWNERS  of  Twenty  Per  Cent  of  the  Property  Affected  (^hich 
is  Property  within  Three  Hundred  Feet  of  the  Ex- 
terior Boundaries  of  Parcel  Sought  to  be  Reclassified) 
Appeal  to  Board  of  Supervisors  upon  Denial  of  Aopli- 
cation  to  Reclassify  Parcel  must  be  Subscribed  by      506 


■ 


-  p  _  Year  1952 

Opinion  No. 

PACIFIC  Telephone  and  Telegraph  Company  -  Franchise  to 
Obligation  to  Construct  Two  Continuous  Ducts  for 
the  Benefit  of  City  and  County  of  San  Francisco 
upon  Each  Street  in  which  Pacific  Telephone  and 
Telegraph  Company  Constructs  or  Maintains  Under- 
ground Conduits  566 

PALACE  of  Fine  Arts  be  Accomplished  by  Declaration  of 
Policy  or  is  Bond  Issue  Required  -  May  Cost  of 
Rehabilitation  of  528 

PARCEL  -  Appeal  to  Board  of  Supervisors  upon  Denial  of 
Application  to  Reclassify  -  Must  be  Subscribed 
by  Owners  of  Twenty  Per  Cent  of  tne  Property 
Affected  (Which  is  Property  within  Three  Hundred 
Feet  of  the  Exterior  Boundaries  of  Parcel  Sought 
to  be  Reclassified)  506 

PAROLEE  from  State  Penal  Institution  May  Take  Civil 
Service  Examination  and  Hold  Civil  Service 
Position  550 

PART  Time  Physician  for  health  Department  -  Dr.  Karl 

Schaupp  May  Member  of  Board  of  Education  Receive 

Salary  as  Member  of  Board  and  Salary  as  532 

PATIENTS  Psychiatric  Hospital  -  Admission  of  ij.93 

PEOPLE  Entitled  to  Vote  at  Disaster  Council  Meeting        lj.86 

PERMISSION  to  Underlet  for  Non-Veteran  Activity  -  Lease 
of  Beach  Chalet  in  Golden  Gate  Park  to  Veterans 
of  Foreign  Wars  Post  %%Q 

PERMITS  -  Denial  of  Transfer  of  Permits  by  Fire  Depart- 
ment -  Fire  Department  Duties  Re  Permits  -  Fire 
Department  Power  Re  Issuance  of  5^0 

PERMITS  for  Gasoline  Supply  Stations,  Bulk  Storage  of 
Petroleum  Products  and  Tank  Vehicles  must  be 
issued  to  the  Corporation  Engaged  in  the  Business 
and  not  to  a  Division  thereof  £02 

PETITION  for  Rehearing  (O'Hara  Matter)  -  Jurisdiction 

of  Retirement  Board  on  tun 


' 
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-  P  -  Year  1952 

Continued  Opinion  No. 

PHYSICIANS  -  Validity  of  Proposed  Ordinance  Relating 
to  Reappointment  of  Non-Civil  Service  Attorneys 
who  withdraw  Retirement  Contributions  Prior  to 
Reaching  Retirement  Age  -  Applicability  of  Work- 
men's Compensation  •'-'aw  to  such  Persons  during  such 
Period  of  Reappointment  561 

PLANTS  Release  -  Sewage  Treatment  527 

POLICE  Commission  -  Section  35  of  Charter  -  Signal 

Control  Device  -  IjJ+th  Avenue  and  Sloat  Boulevard  - 

Closing  Crossing  by  Center  Strip  -  Authority  of  - 

Director  of  Public  Works  552 

POLICE  Departments  -  Credits  for  ^rior,  Temporary  or 
^on-Civil  Emergency  Appointment  in  Determining 
Salary  Increments  and  Promotional  Examination 
Credits  to  Members  of  the  Uniform  Force  in  the 
Fire  and  51]4 

POLICE  -  Should  Absence  of  Member  of  Fire  or  -  Depart- 
ment, on  Account  of  Industrial  Disability,  Prior 
to  Amendment  to  Section  172  of  the  Charter  (As 
Effective  March  10,1952)  Be  Included  in  Calculating 
the  Absence  Permitted  under  the  Amended  Section        551 

POSITION  A170  Property  Man,  Wallace  T.  Fletter  -  Le- 
gality of  Discontinuance  of  556 

POSITIONS  Created  by  Board  of  Supervisors  -  Duty  of 
Civil  Service  Commission  to  Classify  Duties  and 
Allocate  £UQ 

POSSIBLE  Duplication  -  Sub-Contractors  -  Department 

of  Public  Works  -  Insurance  Coverage  on  Contractors     l±9l± 

POSTING  Notice  of  Proposed  Vacation  of  Public  Street 

(Baldwin  Court)  -  Necessity  for  553 

POWER  of  Appointing  Officer  to  °rder  Dismissal  of 
Permanent  Civil  Service  Employee  and  Temporary 
Employee  who  Refuse  to  Testify  before  Grand  Jury        53I4. 

POWER  of  nealth  Service  Board  to  Terminate  "ember- 
ship  of  Employees  Earning  over  $6,000  Per  Year  - 
Healtb.  Service  System  \^qq 
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J-  F  -  Year  1952 

Continued  Opinion  Ho. 

POWER  of  Library  Commission  to  Let  Nonprofit  Corporation 
have  Quarters  in  Public  library  -  The  Great  Books 
Foundation  501 

POWER  -  Responsibility  and  -  of  Board  of  Supervisors 

under  Section  26  of  Charter  560 

PRACTICES  and  Procedures  Recommended  by  the  Municipal 
Government  Advisory  Committee  -  Legality  of  an 
Ordinance  Requiring  Departments  to  Put  into  effect   568 

PRESIDIO  of  San  Francisco,  Building  Permits  and  Payment 
of  Fees  therefor  are  not  Required  for  the  Con- 
struction of  Baker's  Beach  Housing  Project  thereon   557 

PROMISES  of  Contract  -  Contract  between  National  Records 
Management  Council  and  City  and  County  of  San 
Francisco  -  What  is  Required  of  Council  to  Fulfill   1+92 

PROMOTIONAL  Examination  Credits  under  Section  11+6  of  the 
Charter  -  Banchero  (Fire  Department)  -  Entitled 
to  Credit  for  Prior  Service  in  Determining  Salary 
Increments  under  Section  36  of  the  Charter  (And 
to  Retroactive  Pay  therefor)  and  501+ 

PROMOTIONAL  Examinations  under  the  Provisions  of  Section 
11+6  of  the  Charter  -  May  the  Civil  Service  Com- 
mission Establish  Reasonable  Minimum  Qualifica- 
tions of  Education,  Experience  and  Training  as  a 
Prerequisite  for  Admission  to  563 

PROVISIONS  Can  -  be  made  to  Pay  New  Employees  in  (Certain 
Classifications)  at  a  Rate  fixed  in  the  Salary 
Standardization  Ordinance  Schedules  for  the  Pay- 
ment of  Employees  in  the  Second  Year  of  Service      505 

PROVISIONS  of  Charter  of  City  and  County  of  San  Francisco 
Temporary  Employment  Prior  to  Acquisition  -  Ac- 
quisition of  California  Street  Cable  Railroad 
Company  -  Status  of  Employees  thereof  under  Civil 
Service  ij_89 

PUBLIC  or  Private  -  Interpretation  of  State  Housing  Act  - 

Garages  in  Apartment  House  -  Classification  as       1+97 


- 


-  P  -  Year  1952 

Continued  Opinion  No. 

PUBLIC  Utilities  Commission  of  the  City  and  County  of 
San  Francisco  -  Legality  of  Proposed  Ordinance 
Concerning  Consideration  by  Board  of  Supervisors 
of  Utility  Rates  Fixed  by  Sk2. 

PURCHASE  -  Validity  of  -  of  Tax  Deeded  Property  by  the 

City  and  County  of  San  Francisco  at  Public  Auction   525 


PU3LIC  WELFARE  COMMISSION  Year  1952 

Opinion  No. 

REVOCATION   of  License   of   Boarding  Home   for  Aged   (Refer 

to   Opinion  No.   J>5kt   Dated  April   2,195D  55k 


-  Q,  -  Year  1952 

Opinion  No. 

QUALIFICATIONS  of  Education,  Experience  and  Training 
as  a  Prerequisite  for  Admission  to  Promotional 
Examinations  under  the  Provisions  of  Section  II4.6 
of  the  Charter  -  May  the  Civil  Service  Commission 
Establish  Reasonable  Minimum  563 

QUESTION  of  Appeal  from  Rezoning  of  Property  Located  on 
Northwest  Corner  of  Clay  and  Webster  Streets 
(Clay-Webster  Medical  Center)  Prank  H.  Burd  and 
Eva  R.  Burd,  Owners,  but  Not  Applicants  for  said 
Rezoning  from  Commercial  To~"Second  Residential    539 


-  R  - 


Year  1952 

Opinion  No. 


RATE  -  Does  -  Schedule  Submitted  to  Board  of  Super- 
visors on  April  8,1952,  become  Effective  if 
Board  takes  no  Action  Respecting  it  535 

RATE  -  Fixed  in  the  Salary  Standardization  Ordinance 
Schedules  for  the  payment  of  Employees  in  the 
Second  Year  of  Service  -  Can  Provisions  be 
made  to  Pay  New  Employees  (in  Certain  Classi- 
fications) 505 

RATES  and  Charges  -  Charges  for  Water  Service  by  San 

Francisco  Water  Department  -  Sepcial  Contracts  - 
Applicability  of  Schedule  of  567 

RATES  Fixed  by  Public  Utilities  Commission  of  the  City 
and  County  of  San  Francisco  -  legality  of  Pro- 
posed Ordinance  Concerning  Consideration  by 
Board  of  Supervisors  of  Utility  51+2 

RE  Overtime  Edward  A.  Oliva  -  Overtime  Due  Deceased 
Sergeant  Edward  A.  Oliva  Payable  to  Heirs  - 
Police  Department  507 

RE  Permits  -  Fire  Department  Power  Re  Issuance  of  Per- 
mits Denial  of  Transfer  of  Permits  by  Fire  Depart- 
ment -  Fire  Department  Duties  5^+0 

REAPPOINTMENT  -  Validity  of  Proposed  Ordinance  Relating 

to  -  of  ^on-Civil  Service  Attorneys  and  Physicians 
who  withdraw  Retirement  Contributions  Prior  to 
Reaching  Retirement  Age  -  Applicability  of  Work- 
men's Compensation  Law  to  such  Persons  during 
such  Period  of  Reappointment  561 

RECENT  Out  of  State  Appointee  to  Office  of  Chief 

Juvenile  Probation  Officer  -  Eligibility  of        I4.9I 

RECLASSIFY  Parcel  must  be  Subscribed  by  Owners  of  Twenty 
Per  Cent  of  the  Property  Affected  (Which  is  Pro- 
perty within  Three  Hundred  Feet  of  the  Exterior 
Boundaries  of  Parcel  Sought  to  be  Reclassified) 
Appeal  to  Board  of  Supervisors  upon  Denial  of 
Application  to  506 

RECORDS  Management  Council  and  City  and  County  of  San 
Francisco  -  What  is  Required  of  Council  to  Ful- 
fill Promises  of  Contract  -  Contract  Between 
National  lj.92 


»  r  -  Year  1952 

Continued  Opinion  No. 

RECORDS  -  Survey  of  -  Contract  between  National  Records 
Management  Council  and  City  and  County  of  San 
Francisco  -  Whether  Council  has  Performed  Agree- 
ments under  Contract  511 

RECREATION  and  Park  Department  for  Rearrangement  of  Area 
at  Northeast  Tip  of  the  Band  Concourse  in  Golden 
Gate  Park  -  Fuhrman  Bequest  is  Properly  used  by     520 

RECREATION  and  Park  Department  of  Permits  to  Successful 
Bidders  for  the  Installation  and  Maintenance  of 
Beverage,  Food  Vending  Machines  or  Vending  Stands 
in  Public  Parks  -  Approval  of  the  Board  of  Super- 
visors is  not  Required  for  the  Issuance  by  the      508 

RECREATION  Lands  at  Fort  Funston  -  Equestrian  Foundation, 

Inc.  -  Use  of  Portion  of  526 

REFEREE  of  Juvenile  Court  -  Eligibility  of  Philip  Green 

to  Appointment  as  512 

REFUND  from  San  Francisco  Hospital  to  California  Phy- 
sicians Service  for  Services  Rendered  Assured       5l8 

REFUND  of  Taxes  of  Woman's  Division  of  Christian  Ser- 
vice of  the  Board  of  Missions  and  Church  Ex- 
tension of  the  Methodist  Church  -  Welfare  Ex- 
emption -  Claim  for  lj.95 

REFUSE  Collectors  -  Initiative  Ordinance  -  Extra  Com- 
pensation for  516 

REFUSE  to  Testify  before  Grand  Jury  -  Power  of  Appoint- 
ing Officer  to  urder  Dismissal  of  Permanent  Civil 
Service  Employee   and  Temporary  Employee  who        53^+ 

REGISTRAR  of  Voters  Designation  as  Incumbent  for  County 

Committee  521 

REGULATE  Maximum  Number  in  Each  Class  of  Employment  - 
Section  9  of  Charter  -  Power  of  Board  of  Super- 
visors to  523 

REGULATING  -  Laws  -  the  Hours  of  Service  to  be  Performed 

by  Members  of  the  Fire  Department  SkS 

REHABILITATION  -  May  Cost  of  -  of  Palace  of  Fine  Arts 
be  Accomplished  by  Declaration  of  Policy  or  is 
Bond  Issue  Required  528 


. 


■ 


' 


-  R  -  Year  1952 

Continued  Opinion  No. 

RELATIVE  to  the  Construction  of  Multiple  Dwelling  upon 
a  Site  within  the  Presidio  of  San  Francisco  - 
Jurisdiction  of  City  Planning  Commission  to  Ex- 
ercise its  Powers  513 

REPEALING  Ordinance  -  Form  of  2+98 

REQUIRE  that  Utility  Rates  be  fixed  to  Pay  all  Expenses 
Public  Utilities  Commission  -  Does  Charter  Sec- 
tion 130  510 

RESPONSIBILITY  and  Power  of  Board  of  Supervisors  under 

Section  26  of  Charter  560 

RETIREMENT  Board  -  Jurisdiction  of  -  on  Petition  for 

Rehearing  (O'Hara  Hatter)  5ij.9 

RETIREMENT  Purposes  -  Effective  Date  of  Ordinance  In- 
creasing ^aximum  Allowable  Salary  Basis  for         500 

RETROACTIVE  Pay  therefor  -  and  Promotional  Examination 
Credits  under  Section  U4.6  of  the  Charter  - 
Banchero  (Eire  Department)  -  Entitled  to  Credit 
for  Prior  Service  in  Determining  Salary  Incre- 
ments under  Section  36  of  the  Charter  and  to        501; 

REVOCATION  of  License  of  Boarding  Home  for  Aged  (Refer 

to  Opinion  No.  352|,  Dated  April  2, 1951 )  SSk 

REZONE  -  Application  to  -  Fairmont  Hotel,  fiction  of 
City  Planning  Commission  is  a  Nullity  and 
Application  to  Rezone  is  still  Pending  52i). 

REZONING  from  Commercial  to  Second  Residential  -  Question 
of  Appeal  from  Rezoning  of  Property  Located  on 
Northwest  Corner  of  Clay  and  Webster  Streets 
(Clay-Webster  Medical  Center)  prank  H.  Burd  and 
Eva  R.  Burd,  Owners,  but  Not  Applicants  for  said    539 

RIGHT  to  Sub-Lease  -  Basis  of  Sub-Lease  -  Equestrian 

Foundation,  Inc.  l^O 


RECREATION  AND  PARK  COMMISSION  *ear  1952 

Opinion  No. 

APPROVAL  of  the  Board  of  Supervisors  is  not  Required  for 
the  issuance  by  the  Recreation  and  Park  Department 
of  Permits  to  Successful  Bidders  for  the  Installa- 
tion and  Maintenance  of  Beverage,  Pood  Vending 
Machines  or  Vending  Stands  in  Public  Parks        5>08 

ART  Commission  as  Initiator  of  Proceedings  509 

EQUESTRIAN  Foundation,  Inc.  -  Use  of  Portion  of  Rec- 
reation Lands  at  Fort  Funston  526 

FUHRMAN  Bequest  is  Property  used  by  Recreation  and 
Park  Department  for  Rearrangement  of  Area  at 
Northeast  Tip  of  the  Band  Concourse  in  Golden 
Gate  Park  520 

LEASE  of  Beach  Chalet  in  Golden  Gate  Park  to  Veterans 
of  Foreign  Wars  Posts  Permission  to  underlet 
for  Non- Veteran  Activity  558 


RETIREMENT  SYSTEM  Year  1952 

Opinion  No. 

EFFECTIVE  Date  of  Ordinance  Increasing  Maximum  Allowable 

Salary  Basis  for  Retirement  Purposes  500 

JURISDICTION  of  Retirement  Board  on  Petition  for  Re- 
hearing (O'Hara  Matter)  5^9 

SHOULD  Absence  of  ^ember  of  Fire  of  Police  Department, 
on  Account  of  Industrial  Disability,  Prior  to 
Amendment  to  Section  172  of  the  Charter  (As 
Effective  March  10,1952)  be  included  in  Cal- 
culating The  Absence  Permitted  under  the  Amended 
Section?  £5l 


-  S  -  Year  1952 

Opinion  No . 

SALARY  Basis  for  Retirement  Purposes  -  Effective  Date 

of  Ordinance  Increasing  Maximum  Allowable  500 

SALARY  Deductions  for  Group  Insurance  on  Request  of 

City  Employee  -  Validity  of  Ordinance  Authorii  ng 
Controller  to  make  5l^ 

SALARY  Increments  and  Promotional  Examination  Credits 
to  Members  of  the  Uniform  Force  in  the  Fire  and 
Police  Departments  -  Credits  for  Prior,  Temporary 
or  Non-Civil  Emergency  Appointment  in  Determining   544 

SALARY  Standardization  Ordinance  Schedules  for  the  Pay- 
ment of  Employees  in  the  Second  Year  of  Service 
Can  Provisions  be  made  to  Pay  new  Employees  (In 
Certain  Classifications)  at  a  Rate  Fixed  in  the     505 

SALE  of  Fresh  or  Uncooked  Horse  Meat  in  Crystal  Palace 

Market  503 

SAN  FRANCISCO  Hospital  to  California  Physicians  Service 

for  Services  Rendered  Assured  -  Refund  from        518 

SCHAUPP  -  Dr.  Karl  -  May  Member  of  Board  of  Education 
Receive  Salary  as  Member  of  Board  and  Salary  as 
Part  Time  Physician  for  Health  Department  532 

SCHEDULE  -  Does  Rate  -  Submitted  to  Board  of  Supervisors 
on  April  8,1952,  Become  Effective  if  Board  takes 
no  Action  Respecting  it  535 

SECOND-HAND  Dealers'  License  Ordinance  -  Fillmore  Mer- 
chants and  Improvement  Association  [j.85 

SECTION  9  of  Charter  -  Power  of  Board  of  Supervisors  to 
Regulate  Maximum  Number  in  Each  Class  of  Employ- 
ment 523 

SECTION  26  of  Charter  -  Responsbility  and  Power  of 

Board  of  Supervisors  under  560 

SECTION  36  for  Members  of  Uniformed  Force  of  Fire 
Department  Engaged  in  Duties  other  than  Ex- 
tinguishment of  Fire  -  Holiday  Pay  under  Charter    546 

SECTION  151.3  -  Wage  Increases  in  Collective  Bargaining 

Agreements  in  Private  Industry  Subject  to  Approval 
of  Wage  Stablization  Board  -  Effect  on  Certifica- 
tion under  559 


. 


-  S  -  Year  1952 

Continued  Opinion  No. 

SECTION  146  of  the  Charter  -  May  the  Civil  Service  Com- 
mission Establish  Reasonable  Minimum  qualifica- 
tions of  Education,  Experience  and  Training,  as 
a  Prerequisite  for  Admission  to  Promotional  Ex- 
aminations under  the  Provisions  of  563 

SERGEANT  Edward  A.  Oliva  Payable  to  Heirs  -  Police  De- 
partment Re  Overtime  Edward  A.  oliva  -  Overt ime 
due  Deceased  507 

SERVICE  -  Banchero  (Fire  Department)  -  Entitled  to  Credit 
for  Prior  -  in  Determining  Salary  Increments  under 
Section  36  of  the  Charter  (And  to  Retroactive  Pay 
therefor)  and  Promotional  Examination  Credits  under 
Section  146  of  the  Charter  504 

SERVICE  Health  System  -  Power  of  Health  Service  Board  to 
Terminate  Membership  of  Employees  Earning  over 
$6000.00  Per  Year  4S8 

SERVICE  System  -  Are  Certain  Members  of  Health  -  Entitled 

to  Vote  for  Members  of  the  Health  Service  Board        541 

SERVICE  to  be  -Performed  by  Members  of  the  Fire  Department 

Laws  Regulating  the  Hours  of  545 

SEWAGE  Treatment  Plants  Release  527 

SEWERS  -  Acquisition  of  by  City  -  Damage  caused  by  Break  - 
Laguna  Honda  Boulevard  Slope  -  Castenada  Avenue 
Damage  -  Forest  Hill  Association  496 

SHERIFF  when  a  Vacancy  Occurs  therein  -  The  Mayor  may 

Appoint  a  Member  of  the  Board  of  Supervisors  for 

the  Unexpired  Term  of  the  Office  of  517 

SHOULD  Absence  of  Member  of  Fire  or  Police  Department, 
on  Account  of  Industrial  Disability,  Prior  to 
Amendment  to  Section  172  of  the  Charter  (As 
Effective  March  10,1952)  be  included  in  Cal- 
culating the  Absence  Permitted  under  the  Amended 
Section  551 

SIGNATURES  -  Withdrawal  of  -  Improvements  on  Mangels 

Avenue  4#7 

SITE  within  the  Presidio  of  San  Francisco  -  Jurisdiction 
of  City  Planning  Commission  to  Exercise  its  Powers 
Relative  to  the  Construction  of  Multiple  Dwellings 
upon  a  513 


- 


-  S  -  Year  1952 

Continued  Opinion  No. 

SLOAT  Boulevard  -  l|lj.th  Avenue  and  -  Closing  Crossing  by- 
Center  Strip  -  Authority  of  Director  of  Public 
works  -  Police  Commission  -  Section  35  of  Charter  - 
Signal  Control  Device  552 

SPECIAL  Contracts  -  Applicability  of  Schedule  of  Rates 
and  Charges  -  Charges  for  Water  Service  by  San 
Francisco  Water  Department  567 

SPECIAL  Counsel  -  Health  Service  System  -  Health  Service 

Board  -  Authority  to  Hire  529 

STANDARD  Service  Agreement  with  State  of  California  for 
the  Service  of  a  Member  of  the  Fire  Department  by 
Bureau  of  Trade  and  Industrial  Education  of  the 
California  State  Department  of  Education  $36 

STATE  Housing  Act  -  Garages  in  Apartment  House  -  Clas- 
sification as  Public  or  Private  -  Interpretation 
of  li.97 

STATE  -  Parolee  from  -  Penal  Institution  May  Take  Civil 

Service  Examination  and  Hold  Civil  Service  Position   550 

STATUS  of  Employees  thereof  under  Civil  Service  Provisions 
of  Charter  of  City  and  County  of  San  Francisco  - 
Temporary  Employment  Prior  to  Acquisition  -  Ac- 
quisition of  California  Street  Cable  Railroad  Com- 
pany ij.89 

STEINHART  Aquarium  under  the  California  Academy  of  Sciences 
Legality  of  a  Supplemental  Appropriation  from  Emer- 
gency Reserve  Fund  for  Operation  of  51|7 

SUB-CONTRACTORS  -  Department  of  Public  Works  -  Insurance 

Coverage  on  Contracts  -  Possible  Duplication         I4.9I4. 

SUB-LEASE  -  Equestrian  Foundation,  Inc.  -  Right  to  Sub- 
lease -  Basis  of  Ij.90 

SUBSCRIBED  by  Owners  of  Twenty  Per  Cent  of  the  Property 
affected  (Which  is  Property  within  Three  Hundred 
Feet  of  the  Exterior  Boundaries  of  Parcel  Sought 
to  be  Reclassified  -  Appeal  to  Board  of  Super- 
visors upon  Denial  of  Application  to  Reclassify 
Parcel  must  be  £06 


- 


-  S  -  Year  1952 

Continued  Opinion  No. 

SUCCESSFUL  Bidders  for  the  Installation  and  Maintenance 
of  Beverage,  Pood  Vending  Machines  or  Vending 
Stands  in  Public  Parks  -  Approval  of  the  Board  of 
Supervisors  is  not  Required  for  the  Issuance  by 
the  Recreation  and  Park  Department  of  Permits  to      508 

SUPPLY  Stations,  Permits  for  Gasoline  -  Bulk  Storage  of 
^etroleum  Products  and  Tank  Vehicles  must  be 
issued  to  the  Corporation  Engaged  in  the  Business 
and  not  to  a  Division  thereof  502 

SURVEY  of  Records  -  Contract  between  National  Records 
Management  Council  and  City  and  County  of  San 
Francisco  -  Whether  Council  has  Performed  Agree- 
ments under  Contract  511 


- 


-  T  -  Year  1952 

Opinion  No. 

TANK  Vehicles  must  be  Issued  to  the  Corporation  En- 
gaged in  the  Business  and  not  to  a  Division 
thereof  -  Permits  for  Gasoline  Supply  Stations, 
Bulk  Storage  of  Petroleum  Products  and  502 

TAX  Deeded  Property  by  the  City  and  County  of  San  Fran- 
cisco at  Public  Auction  -  Validity  of  Purchase       525 

TAX  Payment  of  Pacific  Telephone  and  Telegraph  Com- 
pany -  Finance  Committee  Required  to  Audit 
Franchise  Payment  -  Duty  of  Controller  Re 
Franchise  5l5 

TAXATION  by  Marin  County  on  Acquisition  by  City  and 

County  of  San  Francisco  -  Angel  Island  538 

TAXES  of  Woman's  Division  of  Christian  Service  of  the 
Board  of  Missions  and  Church  Extension  of  the 
Methodist  Church  -  Welfare  Exemption  -  Claim 
for  Refund  of  I|.95 

TEMPORARY  Employment  Prior  to  Acquisition  -  Acquisition 
of  California  Street  Cable  Railroad  Company  - 
Status  of  Employees  thereof  under  Civil  Service 
Provisions  of  Charter  of  City  and  County  of  San 
Francisco  Ij.89 

TEMPORARY  or  Non-Civil  Emergency  Appointment  in  De- 
termining Salary  Increments  and  Promotional 
Examination  Credits  to  Members  of  the  Uniform 
Force  in  the  Fire  and  Police  Departments  - 
Credit  for  Prior  5I4J; 

TERMINATE  Membership  of  Employees  Earning  over  $6000.00 

Per  Year  -  Health  Service  System  -  Power  of  Health 
Service  Board  to  I4.88 

TEST  Alert  Drill  -  Authority  of  Disaster  Council  to 

Conduct  lj.99 

TESTIFY  before  Grand  Jury  -  Power  of  Appointing  Officer 
to  Order  Dismissal  of  Permanent  Civil  Service 
Employee  and  Temporary  Employee  who  Refuse  to        S2>h 

THE  Mayor  may  Appoint  a  Member  of  the  Board  of  Super- 
visors for  the  Unexpired  Term  of  the  Office  of 
Sheriff  when  a  Vacancy  Occurs  therein  517 


-  T  -  Year  1952 

Opinion  No. 

THIRD  Parties  -  Liability  of  Civil  Defense  Enrollees 

for  Negligent  Acts  against  537 

TIME  for  folding  Hearing  to  Determine  Whether  Charges 
shall  be  filed  against  Member  of  Fire  Depart- 
ment -  Elmer  P.  Jordan  555 

TRANSFER  of  Permits  by  Fire  Department  -  Fire  Depart- 
ment Duties  Re  Permits  -  Fire  Department  Power 
Re  issuance  of  Permits  -  Denial  of  5^0 

TREASURER  -  Money  Taken  from  Dead  Body  by  Coroner  - 
Controllers  Authority  Re  Warrant  for  Money 
taken  from  Dead  Body  -  Claim  of  Beulah  Inez 
Miller  (Alex  Baum)  -  Money  taken  Deposited 
with  £££ 

TREATMENT  Sewage  -  Plants  Release  527 

TWENTY  Per  Cent  of  the  Property  Affected  (Which  is 

Property  within  Three  Hundred  Feet  of  the  Ex- 
terior Boundaries  of  Parcel  Sought  to  be  Re- 
classified) -  Appeal  to  Board  of  Supervisors 
upon  Denial  of  Application  to  Reclassify 
Parcel  must  be  Subscribed  by  Owners  of  '  506 


-  U  -  Year  1952 

Opinion  No. 

UNDERLET  for  Non-Veteran  Activity  -  Lease  of  Beach 
Chalet  in  Golden  Gate  Park  to  Veterans  of 
Foreign  Wars  Post  -  Permission  to  558 

UNEXPIRED  Terra  of  the  Office  of  Sheriff  when  a  Vacancy 
Occurs  therein  -  The  Mayor  may  Appoint  a  Mem- 
ber of  the  Board  of  Supervisors  for  the  517 

UNIFORMED  Force  of  Fire  Department  Engaged  in  Duties 
other  than  Extinguishment  of  Fire  -  Holiday 
Pay  under  Charter  Section  36  for  Members  of         $1±6 

UTILITY  Rates  be  Fixed  to  Pay  all  Expenses  -  Public 

Utilities  Commission  -  Does  Charter  Section  130 

Require  that  510 

UTILITY  Rates  be  Fixed  by  Public  Utilities  Commission 
of  the  City  and  County  of  San  Francisco  - 
legality  of  Proposed  Ordinance  Concerning  Con- 
sideration by  Board  of  Supervisors  of  $1^2. 


-  V  _  Year  1952 

Opinion  No. 

VACANCY  Occurs  therein  -  The  Mayor  may  Appoint  a  Mem- 
ber of  the  Board  of  Supervisors  for  the  Unex- 
pired Term  of  the  Office  of  Sheriff  when  a        517 

VACATION  of  Public  Street  (Baldwin  Court)  Necessity 

for  Posting  Notice  of  Proposed  553 

VALIDITY  of  Proposed  Ordinance  Relating  to  Reappoint- 
ment of  Non-Civil  Service  Attorneys  and  Physicans 
who  withdraw  Retirement  Contributions  Prior  to 
Reaching  Retirement  Age;  Applicability  of  Work- 
men's Compensation  Lew  to  such  rersons  during 
such  Period  of  Reappointment  561 

VALIDITY  of  Purchase  of  Tax  Deeded  Property  by  the 
City  and  County  of  San  -francisco  at  Public 
Auction  525 

VEPHCLES  -  Permits  for  uasoline  Supply  Stations,  Bulk 
Storage  of  retroleum  Productsand  Tank  -  Must 
be  issued  to  the  Corporation  Engaged  in  the 
Business  and  not  to  a  Division  thereof  502 

VEHICULAR  Traffic  thereon  by  Director  of  Public  Works  - 

Argent  Alley  -  Obstruction  of  533 

VENDING  Stands  in  Public  Parks  -  Approval  of  the  Board 
of  Supervisors  is  not  Required  for  the  Issuance 
by  the  Recreation  and  Park  Department  of  Permits 
to  Successful  Bidders  for  the  Installation  and 
Maintenance  of  Beverage,  Pood  Vending  Machines  or  508 

VERDICT  of  Not  Guilty  by  Jury  is  not  Binding  upon  the 
Civil  Service  Commission  Governing  the  Same 
Subject  Matter  £30 

VETERANS  of  Foreign  Wars  Post  -  Permission  to  Underlet 
for  Won- Veteran  Activity  -  Lease  of  Beach  Chalet 
in  Golden  Gate  Park  to  558 

VOTE  at  Disaster  Council  Meeting  -  People  Entitled  to    lj.86 

VOTE  for  Members  of  the  Health  Service  Board  -  Are 
Certain  Members  of  Health  Service  System  En- 
titled to  i^l 

VOTERS  -  Registrar  of  -  Designation  as  Incumbent  for 

County  Committee  ^21 


.  .  . 


- 


-  W  -  Year  1952 

Opinion  No. 

WAGE  Increases  in  Collective  Bargaining  Agreements 
in  Private  Industry  Subject  to  Approval  of 
Wage  Stablization  Board  -  Effect  on  Certifi- 
cation under  Section  151.3  559 

WALLACE  T.  Fletter  -  Legality  of  Discontinuance  of 

Position  A170  Property  Man  556 

WARRANT  for  Money  taken  from  Dead  Body  -  Claim  of 
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Opinion  No. 

LEGALITY  of  Discontinuance  of  Position  A170  Property 

Man,  Wallace  T.  Pletter  556 


Opinion  No.  1^85 
January  3,  1952 


SUBJECT:   SECOND-HAND  DEALERS'  LICENSE  ORDINANCE— 

FILLMORE  MERCHANTS  AND  IMPROVEMENT  ASSOCIATION. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"According  to  our  understanding  at  the  present,  if 
one  has  a  second  hand  license  he  is  allowed  to  buy 
and  sell  any  and  all  second  hand  merchandise. 

"We  are  on  record  as  being  against  any  second  hand 
stores  of  any  type  (such  as  clothing,  furniture  & 
etc.)  on  Fillmore  Street.  Vie  would  like  to  have  the 
merchants  that  need  to  deal  in  trade-ins,  (such  as 
Furniture,  jewelry  and  appliances  and  etc.)  necessary 
to  maintain  their  business,  to  be  able  to  obtain  such 
a  second  hand  license  as  they  may  require. 

"We  feel  that  the  second  hand  license  should  specify 
the  differences  in  these  business  requirements, 

"Second  hand  clothing  is  not  of  any  value  as  a  trade- 
in  and  is  not  to  be  included  in  this  license." 

OPINION 

Concerning  the  above  subject,  sections  137  and  136>  Part  III 
of  the  San  Francisco  Municipal  Code  are  the  sections  involved,  and 
provide  as  follows: 

"SEC.  137.   Dealers  in  Specified  Second-Hand  Goods, 
(a)  Dealers  in  Second-Hand  Clothing,  Every  person, 
firm  or  corporation  engaged  in  the  principal  business 
of  buying,  selling  or  exchanging  second-hand  clothing 
or  personal  apparel,  or  who,  vhile  so  engaged  in  the 
principal  businessof  buying,  selling  or  exchanging 
second-hand  clothing  or  personal  apparel,  buys,  sells 
or  exchanges  as  incidental  to  his  aforesaid  business, 
second-hand  trunks,  second-hand  shoes,  second-hand  suit- 
cases, second-hand  musical  instruments,  second-hand 
jewelry,  second-hand  firearms,  second-hand  tools,  or 
merchandise  incidental  or  connected  with  the  purchase, 
sale  or  exchange  of  second-hand  clothing  or  personal 
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apparel,  shall  (after  securing  a  quarterly  permit 
from  the  Chief  of  Police  to  carrv  on  said  business), 
pay  a  license  fee  of  Ten  ($10,00)  Dollars  per  year; 
provided  that  nothing  contained  in  this  section  shall 
exempt  any  person,  firm  or  corporation  engaged  in  the 
business  of  buying,  selling  or  exchanging  second-hand 
furniture,  from  the  paying  of  the  license  provided  for 
in  Section  138  of  this  Article;  and,  provided,  further, 
that  nothing  contained  In  this  section  shall  relieve  or 
exempt  any  person,  firm  or  corporation  from  complying 
with  all  of  the  provisions  of  Sections  612  to  617,  in- 
clusive, of  Chapter  VIII,  Part  II,  of  this  Municipal 
Code,  relating  to  the  acquisition  of  firearms. 

"(b)  Dealers  in  Second-Hand  Furniture  and  Household 
Goods,  Every  person,  firm  or  corporation  engaged  in 
the  business  of  buying,  selling  or  exchanging  second- 
hand furniture  and  household  goods,  either  exclusively 
or  in  conjunction  with  some  other  business,  shall  (after 
securing  a  quarterly  permit  from  the  Chief  of  Police  to 
oarry  on  said  business)  pay  a  license  fee  of  Ten  (^10,00) 
Dollars  per  year, 

"The  term  'furniture  and  household  goods'  as  used  in  Sec- 
tion 75  to  160,  inclusive,  of  this  Article  shall  mean 
and  include  beds,  bedding,  tables,  desks,  chairs,  stoves, 
floor  coverings,  crockery,  glassware,  kitchen  and  cook- 
ing utensils, 

"SEC,  138,   Dealers  in  Second-Hand  Goods,  Every  person, 
firm  or  corporation  engaged  in  the  business  of  buying, 
selling  or  exchanging  second-hand  goods,  such  as  pro- 
visions, goods,  wares,  merchandise,  medicines,  drugs, 
jewelry,  precious  metals  or  wares,  shall  (after  securing 
a  quarterly  permit  from  the  Chief  of  Police  to  carry  on 
the  business),  pay  a  license  fee  of  Ten  ($10.00)  Dollars 
per  year," 

It  would  appear  that  the  prohibition  of  any  second-hand  stores 
on  Fillmore  Street  as  proposed  by  your  letter  would  be  discriminatory 
and  therefore  unconstitutional. 

A  proposed  amendment  to  the  foregoing  sections  137  and  138  is 
hereby  set  out. 

"SEC.  137.   SECOND-HAND  LICENSE,   Dealers  in  Specified 
Second-Hand  Goods  • 


relating  to  the  acquisition  of  firearms.   It  is  further 
provided  that  said  license  shall  specify  the  kind  of 
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goods,  wares  or  merchandise  to  be  sold  by  the  licensee 
and  said  license  must  be  displayed  in  a  prominent  place 
on  the  premises. 

"(b)   SECOND-HAND  LICENSE.   Dealers  in  Second-Hand 
Furniture  and  Household  Goods,    ,.«......,« 


kitchen  and  cooking  utensils.   It  is  further  provided 

that  said  license  shall  specify  the  kind  of  goods,  wares 

or  merchandise  to  be  sold  by  the  licensee  and  said 

license  must  be  displayed  in  a  prominent  place  on  the  premises. 

"SEC.  138.   SECOND-HAND  LICENSE.   Dealers  in  Second-Hand 
Goods • *•••••••••• 

•........••  Ten  (^10.00)  Dollars  per  year.   It 

is  further  provided  that  said  license  shall  specify  the 
kind  of  goods,  wares  or  merchandise  to  be  sold  by  the 
licensee  and  said  license  must  be  displayed  in  a  promi- 
nent place  on  the  premises." 

For  the  merchants  who  deal  in  new  furniture,  Jewelry,  etc, 
but  who  need  to  deal  in  trade-ins,  the  proposed  section  is  hereby 
suggested: 

"TRADE-IN  LICENSE.   Dealers  in  new  furniture,  jewelry, 
appliances,  household  goods  and  wares,  luggage,  personal 
articles  other  than  clothing,  who  in  the  conduct  of  their 
business  take  in  used  furniture,  jewelry,  appliances, 
household  goods  and  wares,  luggage,  personal  articles, 
other  than  clothing,  as  part  payment  of  the  purchase 
price  of  a  new  article  as  aforesaid,  and  who  are  in 
the  business  of  re-selling  these  used  or  trade-in 
goods  and  wares,  as  aforesaid,  shall,  after  securing 
a  quarterly  permit  from  the  chief  of  police  to  carry 
on  said  business,  pay  a  license  fee  of  Ten  ($10,00) 
Dollars  per  year  and  said  license  shall  be  designated 
'Trade-in  License'  and  be  displayed  in  a  prominent 
place  on  the  premises," 

Ycu  are  advised  accordingly. 

Respectfully  submitted, 


To:  Board  of  Supervisors 
235  City  Hall 


DION  R.  HOLM 
City  Attorney 


Attn:   Marvin  E,  Lewis,  Supervisor 
JFM 


OPINION  NO,  I4.86 
January  ij.,  19^2 


SUBJECT:   PEOPLE  ENTITLED  TO  VOTE  AT 
DISASTER  COUNCIL  MEETING 


Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"On  January  10,  195>2  Mayor  Elmer  E.  Robinson,  as 
Commander  of  the  San  Francisc* "Disaster  Council  and  Corps, 
is  calling  an  all-day  meeting  of  the  Council  and  Corps. 

"It  is  anticipated  at  this  meeting  there  will  be 
matters  presented  requiring  a  vote  by  the  Disaster  Council. 
I  would  therefore  appreciate  an  opinion  from  you  as  to  the 
exact  people  who  constitute  the  Council,  and,  as  such, 
would  be  entitled  to  a  legal  vote." 

OPINION 

Ordinance  Number  6180  (Series  of  1939)  of  the  City  and 
County  of  San  Francisco  provides  as  follows: 

"Section  2.   The  Disaster  Council,   Members. 
The  San  Francisco  Disaster  Council  is  hereby  created  and 
shall  consist  of  the  following: 

(a)  The  Mayor,  who  shall  be  chairman. 

(b)  The  Vice -Commander,  who  shall  be  the  Chief 
Administrative  Officer  who,  in  the  absence  of  or  at  the 
direction  of  the  Commander,  shall  act  on  his  behalf  on 
matters  within  the  purview  of  this  ordinance, 

(c)  The  Chiefs  of  Divisions  as  hereinafter  pro- 
vided, 

(d)  Such  other  representatives  of  civic,  business, 
labor,  veterans,  professional,  or  other  organizations  as 

may  be  appointed  by  the  Mayor. 

(e)  Three  members  of  the  Board  of  Supervisors 
to  be  appointed  by  the  President  of  said  Board. 

(f)  Controller." 
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Section  7  of  the  same  ordinance  provides  that  the 
following  are  divisions  of  the  Disaster  Corps: 

(a)  Police  Division;  the  Chief  of  Police  being 
the  chief  of  the  division. 

(b)  Fire  Division;  the  Chief  Engineer  of  the  Fire 
Department  being  the  chief  of  the  division. 

(c)  Medical  Division;  the  Director  of  Public  Health 
being  the  chief  of  the  division. 

(d)  Public  Works  Division;  the  Director  of  Public 
Works  being  the  chief  of  the  division. 

(e)  Utilities  Division;  the  Manager  of  Utilities 
being  the  chief  of  the  division. 

(f)  Communications  Division;  the  Chief  of  the 
Department  of  Electricity  being  the  chief  of  the  division. 

(g)  Personnel  and  Recruitment  Division;  the  Execu- 
tive Officer  being  the  chief  of  this  division. 

(h)    Welfare  Division;  the  Director  of  Public  Welfare 
being  the  chief  of  this  division. 

(i)    American  Red  Cross;  the  chairman  of  the  City  of 

San  Francisco  Chapter  of  the  American  Red  Cross,  or  a 

delegated  representative  thereof,  being  the  chief  of  this 
division. 


Thereafter,  Ordinance  Numbor  6613  was  passed  adding 
sections  7.5,  7.6  and  7.7  to  Ordinance  Number  k-Ol^S*   These 
sections  provide  as  follows: 

(a)  The  Warden  Service  is  a  division  of  the  Disaster 
Corps  and  the  Chief  of  the  Warden  Service  is  the  chief  of 
the  division. 

(b)  The  Plant  Protection  Sorvice  is  a  division  of 
the  Disaster  Corpo  and  the  Chief  of  the  Plant  Protection 
Service  is  the  Chief  of  the  division. 

(c)  The  Rescue  and  First  Aid  Service  is  a  division 
of  the  Disaster  Corps  and  the  Chief  of  the  Rescue  and  First 
Aid  Service  is  the  chief  of  the  division. 
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The  following,  therefore,  are  the  exact  people  who  con- 
stitute the  Council  and,  as  such,  are  entitled  to  a  legal  vote: 


(a 
(b 
(c 
(d 
(e 
(f 

(g 
(h 

(i 

(J 

(k 

(1 
(m 
(n 
(o 

(P 
(q 


The  Mayor. 

The  Chief  administrative  Officer. 

The  Chief  of  Police. 

The  Chief  Engineer  of  the  Fire  Department. 

The  Director  of  Fublic  Health. 

The  Director  of  Public  "orks. 

The  Manager  of  Utilities. 

Tho  Chief  of  the  Department  of  Electricity. 

The  Executive  Officer,  as  appointed  by  the 
Mayor  pursuant  to  Section  5  of  Ordinance 
Number  l4.Ol4.Ip. 

The  Director  of  Public  Welfare. 

The  Chairman  of  the  City  of  San  Francisco 
Chapter  of  the  American  Red  Cross,  or  a 
delegated  representative  thereof. 

The  Chief  of  the   arden  Service. 

The  Chief  of  the  Plant  Protection  Service. 

The  Chief  of  the  Rescue  and  First  Aid  Service. 

Such  other  representatives  of  civic,  business, 
labor,  veterans,  professional,  or  other  organ- 
izations as  may  be  appointed  by  the  Mayor. 

Three  members  of  the  Eoard  of  Supervisors,  to  be 
appointed  by  the  President  of  said  3oard. 


The  Controller* 


Respectfully  submitted, 


Disaster  Council  and  Corps, 
City  and  County  of  San  Francisco 
1|5>  Hyde  Street,  San  Francisco  2 


DION  R.  HOLM,  City  Attorney 


Attention:   Admiral  A.  G.  Cook,  Director 
TAT 


OPINION  NO.    lj.87 
January  '4.,    1952. 


SUBJECT:  1-JITHDRAVAL  OF  SIGNATURES    -    IMPROVEMENTS   ON  MNGLLS 

AVENUE 


Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
which  reads  as  follows: 

REQUEST 

"On  June  I4.,  1951  &  petition  of  the  Pay  Improvement  Company 
for  permission  to  improve  Mangels  Avenue  between  Congo  and 
Detroit  Streets  was  filed  with  the  Director  of  Public  Vorks. 
In  accordance  with  Ordinance  Nj.  12.0212,  this  petition 
was  accompanied  by  a  private  contract  containing  the  signa- 
tures of  the  owners  of  slightly  more  than  60%  of  the  front- 
ing property. 

"In  accordance  with  the  provisions  of  the  Street  Improvement 
Ordinance  of  193^)-»  plans  and  specifications  were  prepared 
for  the  improvement  of  the  unsigned  portions.  A  form  letter 
was  sent  to  all  the  signatories  of  the  private  contract, 
on  September  6,  195l#  inquiring  whether  they  were  familiar 
with  the  terms  of  the  contract.   In  response  to  this  letter, 
a  reply  was  received  from  the  owner  of  125  feet  of 
frontage,  who  stated  that  he  was  opposed  to  the  work  due 
to  its  cost* 

"Public  proceedings  for  the  work  were  instituted  by  Declar- 
ation of  Intention  No.  27,090,  on  October  10,  195l»  and 
a  public  hearing  was  held  on  November  2.   Action  was 
postponed  until  November  30,  on  which  date  the  question 
was  asked  whether  the  opposition  of  the  above  mentioned 
owner  would  invalidate  the  proceedings,  since  without  his 
125  feet,  the  private  contract  would  not  have  the  required 
60?£  of  the  total  frontage.   Action  was  again  postponed 
until  January  l\.,    1952. 

"The  Honorable  Percy  V.  Long,  in  an  opinion  dated  May  10, 
1910,  cited  the  case  of  De  Prosse  vs.  Royal  Eagle  Co., 
135  Cal.  ij.08,  and  declared  that  a  property  owner  may  with- 
draw his  name  from  a  private  contract  and  the  Board  of 
Public  V.orks  shall  take  cognizance  of  such  withdrawal. 
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"The  contract  in  this  present  case  contains  the  statement: 
'Such  second  parties  hereby  agree  not  to  withdraw  their 
signatures  from  this  agreement  without  the  written  consent 
of  the  first  parties.1 

"Your  opinion  is  requested  on  the  following: 

1.  May  a  signatory  withdraw  his  signature  from  a  private 
street  improvement  contract,  when  the  contract  contains 

a  restriction  against  such  withdrawal  as  quoted  above? 

2.  Does  withdrawal  of  a  signature,  which  will  reduce  the 
signed  frontage  below  60$  of  the  total  frontage,  invalidate 
the  public  proceedings  for  the  improvement  of  the  unsigned 
portions? 

"A  blank  form  of  private  contract,  as  used  by  The  Fay 
Improvement  Company,  is  enclosed." 


OPINION 

The  agreement  between  the  Pay  Improvement  Company  and 
the  owners  of  property  concerned  has  this  provision: 

"Said  second  parties  hereby  agree  not  to  withdraw  their 
signatures  from  this  agreement  without  the  written 
consent  of  the  first  parties." 

It  will  be  noted  at  the  outset  that  this  agreement  was 
between  the  Pay  Improvement  Company  and  the  signators.   The  City 
and  County  of  San  Francisco  was  not  a  party  to  the  agreement. 
After  submission  of  the  agreement  to  the  Department  of  Public  Uorks 
a  letter  was  sent  to  the  signators  asking  them  if  they  were  familiar 
with  the  provision  of  the  agreement  which  they  signed.   I  have 
been  advised  that  two  of  the  signators  asked  that  their  names  be 
withdrawn  and  at  least  one  gave  as  his  reason  that  he  did  not 
understand  the  provisions  of  the  agreement  and  that  the  agreement 
did  not  conform  with  what  he  believed  he  was  signing.   If  either 
one  of  the  two  signatures  mentioned  had  the  right  to  withdraw 
his  name  there  would  not  be  sufficient  signatures  remaining  on 
the  petition  to  allow  the  work  to  proceed  as  provided  by  Ordinance 
x'o.  12.0212. 
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The  pertinent  portion  of  Ordinance  No.  12.0212  reads 
as  follows: 

"Section  2.   No  permission  for  the  doing  of  any 
street  work  in  or  upon  any  unaccepted  public  street 
in  the  City  and  County  of  ban  Francisco,  except  in 
the  case  of  main  sewer  construction,  or  the  improvement 
of  a  street  crossing  or  intersection  as  hereinafter 
provided  for,  shall  be  granted  in  pursuance  of  the 
provisions  of  this  ordinance,  unless  the  owners  of  all 
of  the  improvable  frontage  on  a  block  of  the  street 
whereon  or  wherein  such  work  is  proposed  to  be  done, 
or  the  authorized  agents  of  such  owners,  shall  have 
entered  into  a  written  contract  for  the  doing  thereof, 
then  and  in  such  case  said  Director  may  grant  permission 
for  the  making  of  same;  provided,  however,  that  if  the 
applicant  for  a  permit  to  do  any  street  work  in  or 
upon  any  unaccepted  public  street  shall  subsequent  to 
the  enactment  of  this  ordinance  obtain  contracts  for  the 
doing  of  said  work  from  the  owners,  or  authorized  agents 
of  the  owners  of  60  per  cent  or  more  of  the  frontage 
upon  a  street,  between  main  intersections,  proposed 
to  be  improved,  as  delineated  upon  a  diagram  accompanying 
the  application,  then  the  Director  of  Public  VIorks 
shall  within  thirty  (30)  days  after  receipt  of  the 
application,  accompanied  by  said  contracts,  or  photo- 
static copies  thereof,  institute  public  proceedings, 
in  accordance  with  the  provisions  of  the  Street  Improve- 
ment Ordinance  of  ±93kt    f°r  the  improvement  of  the  portion 
or  portions,  between  said  intersections,  of  the  street 
proposed  to  be  improved,  for  wiich  applicant  files  no 
contract  or  contracts." 

It  will  be  noted  that  the  Director  of  Property  may  not 
proceed  unless  60$  or  more  of  the  frontage  upon  a  given  street 
between  main  intersections  have  signified  their  willingness  that 
the  public  improvement  be  made.   The  courts  have  held  that  one 
may  breach  his  contract  and  if  he  does  so  without  legal  justifica- 
tion the  person  so  breaching  would  be  responsible  for  damages. 

DE  PROSSEv.  ROYAL  EAGLE  DISTILLERIES  CO.,  135  Cal.  lj.08; 
ALDERSON  v.  HOUSTON,  iBk   Cal.  lj  LASSEN  IRRIGATION  CO.  v.  LONG, 
157  Cal.  9ii;  ROSENBERG  v.  GEORGE  A.  MOORE  &  CO.,  203  Cal.  211; 
SALTZ  BROS.  v.  SALTZ,  et  al.,  122  Federal  (2d)  l8l. 


Whether  there  be  any  liability  upon  the  owners  of  the 
property  in  question  for  withdrawing  their  names  is  not  within 
the  province  of  this  opinion. 

At  the  time  that  public  proceedings  were  begun  the  Director 
of  Property  did  not  have  before  him  a  petition  with  60$  or  more 
of  the  required  frontage  as  required  by  Ordinance  No.  12.0212. 

Answering  your  queries  therefore  in  the  order  in  which  they 
have  been  propounded  we  come  to  the  following  conclusions. 

"1.  Hay  a  signatory  withdraw  his  signature  from 
a  private  street  improvement  contract,  when  the 
contract  contains  a  restriction  against  such  with- 
drawal as  ouoted  above?1' 

Answer:  A  signatory  may  withdraw  his  signature  even  though 
the  contract  between  the  improvement  company  and  himself  contains 
a  restriction  against  such  withdrawal.   If  there  by  any  legal 
remedy  the  improvement  company  would  be  obliged  to  proceed  against 
the  signatory  for  a  breach  of  his  contract. 

"2.  Does  withdrawal  of  a  signature,  which  will 
reduce  the  signed  frontage  below  60$  of  the  total 
frontage,  invalidate  the  public  proceedings  for 
the  improvement  of  the  unsigned  portions?" 

Answer:   In  view  of  the  fact  that  Ordinance  No.  12.0212 
(supra)  provides  that  the  signed  frontage  must  be  60$  or  more  of 
the  total  frontage  before  the  public  proceedings  may  be  begun 
in  accordance  with  the  provisions  of  the  Street  Improvement 
Ordinance  of  193U  and  the  withdrawal  of  their  names  by  two  of  the 
owners  of  the  indicated  property  reduced  the  frontage  below  60%, 
there  was  no  authority  to  begin  the  public  proceedings. 

You  are  therefore  advised  that  the  withdrawal  of  the 
signatures  invalidated  the  public  proceedings. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney 

RJB 

TO:  Department  of  Public  i;orks 
Room  260,  City  Hall, 
San  Francisco,  California 

Attn:   Sherman  P.  Duckel,  Director 


OPINION  NO.  I4-88 
January  8,  19^2 


SUBJECT:   HEALTH  SERVICE  SYSTEM  -  POWER  OP  HEALTH 
SERVICE  BOARD  TO  TERMINATE  MEMBERSHIP  OP 
EMPLOYEES  EARNING  OVER  $6000.00  PER  YEAR 


Dear  Sir 


I  have  your  request  for  opinion  as  follows: 


REQUEST 

"Herewith  is  a  carbon  copy  of  a  resolution  which 
was  adopted  by  the  Health  Service  Board 'at  a  special  meet- 
ing which  was  held  on  December  19,  195>1  • 

"Will  you  please  furnish  me  with  your  advice 
and  opinion  as  follows: 

"1.  May  the  Health  Service  Board  legally 

exclude,  expel  or  terminate  the  member- 
ship in  the  Health  Service  System  of 
employees  of  the  City  and  County  of 
San  Francisco  and  of  the  San  Francisco 
Unified  school  District? 

"2.  Are  the  provisions  of  the  appended  reso- 
lution legal? 

"Since  the  effective  date  of  the  referenced  reso- 
lution is  January  l£,  19!?2,  your  early  attention  to  this 
request  for  advice  and  opinion  will  be  greatly  appreciated." 

The  copy  of  resolution  you  attach  reads: 

"WHEREAS ,  within  recent  weeks  a  fev;  employee 
members  of  the  Health  Service  System,  principally  em- 
ployees who  are  also  members  of  the  Municipal  Executives 
Association,  have  been  desirous  of  obtaining  health  in- 
surance for  themselves  from  a  private  insurance  company; 
and 


"WHEREAS,  practically  every  one  of  the  aforesaid 
members  receives  an  annual  basic  compensation  in  excess 
of  $6,000  from  the  City  and  County  of  San  Francisco;  and 

"WHEREAS,  pursuant  to  the  provisions  of  the  Charter 
the  Health  Service  Board  has  determined  that  those  em- 
ployees whose  annual  basic  compenssfc  ion  from  the  City  and 
County  of  San  Francisco  is  in  excess  of  06, 000  per  year  are 
eligible  for  exemption  from  the  Health  Service  System;  and 

"WHEREAS,  it  has  been  stated  by  the  aforesaid  few 
employees,  who  receive  an  annual  basic  compensation  in  ex- 
cess of  $6,000,  that  they  object  to  the  compulsory  feature 
of  the  Health  Service  System;  and 

"WHEREAS ,  the  Health  Service  Board  does  not  want 
to  have  employees  earning  an  annual  basic  compensation  in 
excess  of  $6,000  and  eligible  for  exemption  from  the  Health 
Service  System,  to  remain  in  the  Health  Service  System  when 
they  do  not  desire  to  do  so;  now  therefore 

"BE  IT  RESOLVED,  That  the  Health  Service  Board  here- 
by TERMINATES  THE  MEMBERSHIP  IN  THE  HEALTH  SERVICE  SYSTEM 
OF  ALL  EMPLOYES  MEMBERS  EARNING  A  BASIC  ANNUAL  SALARY,  EX- 
CLUSIVE OF  0VERTIIE,  IN  EXCESS  OF  $6,000  PER  YEAR  from  the 
City  and  County  of  San  Francisco  effective  as  of  5  P.  M.  on 
Tuesday,  January  15,  1952;  and 

"BE  IT  FURTHER  RESOLVED,  that  the  termination  and 
exemption  becomes  effective  on  January  1$,    1952  without 
any  penalty  for  all  of  the  aforesaid  employees  who  were 
members  of  the  Health  Service  System  on  November  30,  1951; 
and 

"BE  IT  FURTHER  RESOLVED,  that  the  aforesaid  employee 
members  whose  membership  in  the  Health  Service  System  has 
been  terminated  as  of  January  15,  1952  may  VOLUNTARILY  and 
of  their  own  free  will  make  application  for  reinstatement 
in  the  Health  Service  System  for  themselves  and  their  de- 
pendents at  any  time  prior  to  January  15,  1952  on  the 
forms  and  in  the  manner  and  subject  to  any  and  all  con- 
ditions which  may  be  prescribed  by  the  Health  Service 
Board;  and 

"BE  IT  FURTHER  RESOLVED,  that  after  an  application 
for  reinstatement  in  the  Health  Service  System  has  been 
submitted  to  and  approved  by  the  Health  Service  Board  the 
membership  of  such  applicant  and  his  dependents  will 
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continue  as  if  there  had  been  no  termination  as  of 
January  1]?,  1952;  and 

"BE  IT^FURTHER  RESOLVED,  that  such  members, 
whose  applications  for  reinstatement  have  been  approved 
by  the  Health  Service  Board,  are  subject  to  all  of  the 
rules  and  regulations  which  have  been  enacted  and  vh  ich 
may  be  enacted  in  the  future  by  the  Health  Service  Board." 


OPINION 

It  is  my  opinion  that  the  Health  Service  Board  cannot  term- 
inate the  membership  in  the  System  of  those  employees  who  have  not 
applied  for  exemption  therefrom,  and  that  accordingly  its  reso- 
lution is  not  legal. 

Subdivision  1  of  section  1?2,1  of  the  Charter  provides: 

"A  health  service  system  for  municipal  employ- 
ees is  hereby  established.  Said  system  shall  be  ad- 
ministered by  a  board  to  be  known  as  the  health  service 
board.   The  members  of  the  system  shall  consist  of  all 
employees  of  the  city  and  county  who  are  members  of  the 
retirement  system  and  all  teachers  and  employees  of  the 
board  of  education  who  are  members  of  said  retirement 
system.  Any  employee  who  adheres  to  the  faith  or  teach- 
ings of  any  recognized  religious  sect,  denomination  or 
organization  and,  in  accordance  with  its  creed,  tenets 
or  principles,  depends  for  healing  upon  prayer  in  the 
practice  of  religion  shall  be  exempted  from  the  system 
upon  filing  annually  with  the  health  service  board  an 
affidavit  stating  such  adherence  and  dependence  and  dis- 
claiming any  benefits  under  the  system.   The  board 
shall  have  the  power  to  exempt  any  person  whose  annual 
compensation  exceeds  forty-five  hundred  dollars  ($^5>00) 
and  any  person  who  has  otherwise  provided  for  adequate 
medical  care." 

Subdivision  3  (c)  thereof  provides: 

"The  board  shall  have  power:  .... 


#1*. 


"(c)   To  make  rules  and  regulations  for  the 
transaction  of  its  business,  the  granting  of  exemptions 
and  the  admission  to  the  system  of  persons  who  are  here- 
by made  members  thereof  and  such  other  officers  and  em- 
ployees as  may  voluntarily  become  members  of  the  system 
with  the  approval  of  the  board." 

Membership  in  the  Health  Service  System  is  a  valuable  in- 
cident of  municipal  employment  and  is  probably  so  considered  by  most 
city  employees.   In  the  printed  argument  mailed  to  the  electors 
prior  to  the  March  9,  1937*  election  at  which  the  charter  amendment 
(Sec.  172,1)  was  adopted  it  was  declared:   "This  is  desired  by  the 
municipal  employees  for  their  own  protection."   BUTTER' JO RTH  v.  BOYD, 
12  Cal.  2d  llj.0,  llf.6,  1^0, refers  to  "the  overwhelming  vote  of  city 
employees  in  favor  of  the  measure,"  states  it  was  established  "to 
safeguard  the  health,  peace  of  mind  and  working  efficiency  of  such 
employees,"  and  characterizes  it  as  "the  valuable  protection  of  com- 
prehensive medical  service." 

There  can  be  little  doubt  that  the  framers  of  section  172.1 
and  the  electors  who  adopted  it  intended  to  confer  a  benefit  on 
municipal  employees.   It  should  therefore  "be  given  reasonable  con- 
struction ...  in  furtherance  of  what  appears  from  a  consideration 
of  the  whole  enactment  to  be  its  true  ourpose  and  object."   (23  CAL. 
JUR.  71*5) 

Section  172.1  states  that  "the  board  shall  have  the  power 
to  exempt  any  person  whose  annual  compensation  exceeds  forty-five 
hundred  dollars  ($i|500),"  and  "to  make  rules  and  regulations  for 
.  .  ,  the  granting  of  exemptions," 

These  provisions  do  not  state  that  the  Board  can  involun- 
tarily terminate  the  membership  of  such  an  employee,  and  the 
language  "granting  of  exemptions"  implies  that  the  exemption  is  a 
privilege  belonging  to,  and  to  be  applied  for  by  the  employee.  To 
grant  means  "to  bestow  or  confer,  with  or  without  compensation, 
particularly  in  answer  to  prayer  or  request;  to  give  or  bestow  form- 
ally,  usually  in  answer  to  a  petition,  as  a  privilege."   It  expresses 
"the  idea  of  bestowal  or  acknowledgment  (especially  of  a  right  or 
privilege)  in  response  to  a  petition  or  claim."  (WEBSTER'S  NEW  IN- 
TERNATIONAL DICTIONARY,  G.  d   C.  Merriam  Co.,  Publisher ) 

In  BUTTER'iORTH  v.  BOYD,  12  Cal.  2d  llj.0,  llj.9,  the  Court 
noted  that  "Constitutional  guaranties  against  arbitrary  and  dis- 
criminatory action  are  read  into  the  law,  and  the  courts  will  compel 
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administrative  officials  to  respect  them."   It  further  remrrked 
(p.  153):   "It  is  premature  and  irrelevant  to  deal  at  this  time 
with  speculative  future  acts  of  the  board  which  involve  no  present 
invasion  of  private  rights," 

Thus  the  BUTTERUORTH  case  contains  a  warning  ''against  ar- 
bitrary and  discriminatory  action"  on  the  part  of  the  Board.   And 
the  Board's  effort  to  terminate  the  membership  of  all  employees 
earning  over  $6000  per  year  because  "a  few"  of  such  employees  ex- 
pressed a  desire  to  obtain  health  insurance  from  a  private  insur- 
ance company,  is  arbitrary  and  discriminatory  action. 

In  view  of  the  purpose  of  section  172.1,  the  Board  has  no 
such  power  absent  a  clear  and  unequivocal  expression  thereof. 

Attention  is  called  to  the  following  statement  in  the 
BUTTERWORTH  case,  supra,  12  Gal.  2d  at  p.  ljjl; 

"The  further  contention  is  made  that  the  ex- 
emptions under  the  charter  constitute  a  denial  of  equal 
protection  of  the  law;  but  a  mere  glance  discloses  that 
the  classification  is  reasonable  and  proper.  For  ex- 
ample, the  power  to  exclude  those  receiving  salaries 
of  over  §[(.,500,  a  small  fraction  of  the  employees,  is 
based  upon  the  reasonable  legislative  determination 
that  such  persons  may  be  able  to  provide  themselves 
with  sufficient  medical  care.   The  exemption  of 
those  who  rely  on  healing  by  prayer  is  designed  to 
avoid  interference  with  the  free  practice  of  religion. 
And  the  exemption  of  those  who  already  have  adequate 
medical  care  avoids  the  arbitrary  imposition  of  the 
facilities  of  the  system  upon  those  who  already  have 
provided  for  equal  facilities  from  another  source." 


Does  not  the  Supreme  Court  thus  affirm  "the  power  to  ex- 
clude those  receiving  salaries  of  over  $lj.3>00."? 

The  Supreme  Court  there  did  not  have  before  it  a  case 
where  the  Board  sought  of  its  own  accord  to  terminate  an  employee's 
membership  in  the  System,  and  the  language  used  therefore  cannot 
be  applied  to  such  a  situation.   In  fact  the  Court,  as  already 
noted,  specifically  declared  (p.  153)  that  "it  is  premature  and 
irrelevant  to  deal  at  this  time  with  speculative  future  acts  of  the 
board  which  involve  no  present  invasion  of  private  rights." 
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In  COHENS  v.  VIRGINIA,  6  Wheat.  261].,  5  L.  Ed.  2$7,  290, 
Chief  Justice  Marshall  said:   "It  is  a  maxim  not  to  be  disregarded 
that  general  expressi  ons,  in  every  opinion,  are  to  be  taken  in 
connection  with  the  case  in  which  those  expressions  are  used,"   In 
PEOPLE  v.  BANK  OP  SAN  LUIS  OBISPO,  l£9  Cal.  65,  79,  the  California 
Supreme  Court  refers  to  this  quotation  as  "the  wise  admonition  of 
Chief  Justice  Marshall."   It  is  clear,  therefore,  that  BUTTERWORTH 
v.  BOYD  was  never  intended  to  be  an  adjudication  of  the  situation 
here  presented. 

It  may  be  noted  further  that  use  of  the  word  "exempt"  to 
mean  "to  debar,  exclude  from  the  enjoyment  or  participation  in 
something"  is  "obsolete."   (THE  OXFORD  DICTIONARY,  vol.  Ill,  part 
II;  WEBSTER'S  NEW  INTERNATIONAL  DICTIONARY,  supra) 

Membership  in  the  Health  Service  System  is  a  thing  of 
value  to  the  employee.   Exemption  therefrom  is  a  privilege  of  the 
employee.  When  he  applies  for  exemption,  the  Board  has  power  to 
exempt  him.   But  the  Board  has  no  pox^er  to  terminate  his  member- 
ship when  he  has  not  asked  for  it.   It  has  been  said  of  exemptions 
from  jury  duty:   "Exemption  is  the  personal  privilege  of  the  party 
exempted,  with  which  no  one  else  has  any  concern,"   (STATE  v, 
STUNKLE,  Ij.1  Kan.  l\$6 ,    k$9 >   21  P.  &75)  Similar  reasoning  applies 
here. 

The  Board's  own  Rules  and  Regulations  Relating  to  Member- 
ship in  the  Health  Service  System  indicate  th±  exemption  from' the 
System  is  a  matter  to  be  claimed  and  initiated  by  the  employee, 
rather  than  imposed  by  the  Board  without  regard  to  the  employee^ 
wishes.  Those  rules  read  in  part  as  follows: 

"EXEMPTION  RULES 

1)   Ground  for  Exemption,  An  applicant  may 
be  exempted  upon  the  following  grounds: 

(a)  That  he  adheres  to  the  faith  or  teachings 
of  a  recognized  sect,  denomination  or  organization  and, 
in  acoordance  with  its  creed,  tenets  or  principles,  de- 
pends for  healing  upon  prayer  in  the  practice  of  re- 
ligion, or 

(b)  That  his  annual  compensation  as  an  employ- 
ee of  the  City  and  County  or  as  a  teacher  or  an  employ- 
ee of  the  Board  of  Education  exceeds  §6000,  or 

(c)  That  he  has  otherwise  provided  for  adequate 
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medical  care  as  hereinafter  defined, 

2)  Application  for  Exemption, 

(a)  Any  person  claiming  exemption  under  subdi- 
vision (a)  of  Rule  1  must  file  annually  with  the  Board 
an  affidavit  stating  such  adherence  and  dependence  and 
disclaiming  any  benefits  under  the  system, 

(b)  Any  person  claiming  exemption  under  subdi- 
vision (b)  of  Rule  1  must  file  annually  with  the  Board 
a  written  application  therefor,  stating  the  grounds 
thereof, 

(c)  Any  person  claiming  exemption  under  subdi- 
vision (c)  of  Rule  1,  except  veterans  (See  Rule  3A) 
must  file  annually  with  the  Board  an  application,  in 
the  form  of  an  affidavit,  setting  forth  the  grounds 
thereof,  and  showing  compliance  with  these  rules, 

(d)  Any  affidavit  or  application  so  filed  shall 
be  upon  a  form  prescribed  by  the  Board,  and  shall 

be  accompanied  by  such  other  documents  or  evidence 
as  may  be  prescribed  therein  or  required  by  these 
rules, 

(e)  No  employee  who  has  enrolled  dependents 
will  be  granted  exemption  from  the  System  before  the 
expiration  of  the  first  12-month  period  of  the  de- 
pendent contract  unless  terminated  by  action  of  the 
Board.   Such  termin?tion  shall  be  based  on  a  penalty 
to  the  employee -member  in  the  amount  of  the  unexpired 
portion  of  the  dependent  contract.  The  penalty  shall 
not  be  deemed  payment  for  medical  services  for  the 
unexpired  period, 

3)  DURATION   OF   EXEMPTION. 

No  exemption  will  be  granted  for  a  period 
longer  than  one  year  (except  veterans),  but  the  Board 
may  limit  exemptions  granted  under  subdivisions  (b) 
and  (c)  of  Rule  1  to  a  shorter  period," 
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"Contemporaneous  administrative  construction  [oi   a  statute/ 
'although  not  necessarily  controlling  ...  is  entitled  to  great 
weight.'"   (WONG  HIM  v,  SAN  FRANCISCO,  87  C.  A.  2d  80,  88,  citing 
COCA  COLA  v.  STATE  BD .  OP  EQUALIZATION,  2$   Cal.  2d  918) 

Finally,  "a  rule  or  regulation  of  a  public  administrative 
body  or  officer  ordinarily  has  the  force  and  effect  of  law,  and  is 
an  integral  part  of  the  statute  under  which  it  is  made  just  as 
though  it  were  prescribed  in  terms  therein."   (73  C.  J.  S  .  I4.3O-3I) 
" /T/he  rules  adopted  by  the  commission  have  the  force  of  law  x^hen 
within  the  pox^er  conferred  upon  it."   (WHEELER  v.  CITY  OF  SANTA  ANA, 
81  C.  A.  2d  811)   Thus  ordinarily  a  public  administrative  agency 
"may  not  waive,  suspend,  or  modify  the  operation  of  its  own  rules 
and  regulations  in  individual  cases,  or  ignore  or  violate  them." 
(73  C.  J.  S.  2+33 )   "It  is  vrell  settled  that  the  Municipal  Civil 
Service  Commission  is  bound  by  its  own  rules,  which,  under  the 
statute,  have  the  full  force  and  effect  of  law  ....  The  Com- 
mission, as  a  matter  of  convenience,  chose  to  ignore  its  own  regu- 
lation in  order  to  provide  more  candidates  to  meet  the  needs  of  the 
service.  This  it  may  not  do."   (ROSS  v.  KERN,  32  N,  Y.  S.  2d  979, 
983)   "After  promulgating  a  valid  rule,  the  Commission  itself  is  as 
much  bound  by  it  as  are  oil  producers."  (RAILROAD  COMMISSION  v. 
SHELL  OIL  CO,  ^Tex.  Civ.  App^,  Vfc   S.  W,  2d  £07,  £lij.) 

Here  the  Board's  attempted  action  would  violate  its  own 
rules  and  regulations  pertaining  to  exemptions. 

You  are  therefore  advised  that  in  my  opinion  the  Board 
cannot  terminate  membership  in  the  System  in  this  manner  and  its 
resolution  is  not  legal. 

Respectfully  submitted, 

DION  R  .  HOLM 

City  Attorney 
To: 

MR.    HARRY  D.   ROSS 
Controller 

GEB 


OPINION  NO.  1+89 
January  11,  1952 


SUBJECT:  ACQUISITION  OP  CALIFORNIA  STREET  CABLE 
RAILROAD  COMPANY  -  STATUS  OP  EMPLOYEES 
THEREOF  UNDER  CIVIL  SERVICE  PROVISIONS 
OP  CHARTER  OP  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  -  TEMPORARY  EMPLOYMENT  PRIOR 
TO  ACQUISITION. 

Dear  Sir: 

You  have  placed  before  this  office  inquiries  on 
several  problems  involved  with  respect  to  the  Civil  Service 
status  of  various  groups  of  men  formerly  in  the  employ  of 
California  Street  Cable  Railroad  Company.   These  groups  may 
be  separately  enumerated  as  follows: 

(1)  Some  men  came  to  work  for  the  California 
Street  Cable  Railroad  Company  within  13  or  IJ4  months  prior  to 
January  7,  1952.   (As  you  know,  January  7>  1952,  was  the  date 
of  the  delivery  of  the  Deed,  Bill  of  Sale  and  related  documents 
to  the  City  and  County  of  San  Francisco  covering  the  acquisi- 
tion of  the  operative  properties  of  the  California  Street 
Cable  Railroad  Company,  authorized  by  Section  119 «U  of  the 
Charter  of  the  City  and  County  of  San  Francisco. )   Some  of 
these  men  were  laid  off  in  April  or  May  of  1951  when  a  cable 
broke  in  the  operation  of  one  of  the  lines  and  service  was 
abandoned  by  the  corporation  upon  a  portion  of  that  line  and 
was  at  no  time  restored  prior  to  the  acquisition  by  the  City. 
It  appears  upon  the  records  of  the  California  Street  Cable 
Railroad  Company  that  these  men  were  temporarily  laid  off. 
Thus  it  has  developed  that  there  was  less  than  one  year's 
physical  service  on  that  railway  upon  the  part  of  these  men. 

(2)  There  was  a  complete  abandonment  of  service  on 
the  part  of  the  California  Street  Cable  Railroad  Company  on 

or  about  July  31,  195l<>   That  date  is  mentioned  for  the  reason 
that  the  men  were  paid  to  and  including  July  31,  1951.   Hence, 
no  physical  labor  was  performed  in  the  operations  of  that 
company  for  a  one-year  period  immediately  prior  to  January  7, 
1952. 

(3)  Some  of  the  men  have  gone  to  work  during  the 
period  of  inaction  in  operations  in  private  employment, 

(I4)  Other  men  have  gone  to  work  for  the  City  and  County 
of  San  Francisco  upon  the  Municipal  Railway  or  in  other  branches 
of  City  government.   Some  of  these  men  have  entered  employment 
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in  the  City  and  County  of  San  Francisco  upon  a  limited  tenure 
basis.   In  at  least  one  instance  a  former  workman  for  Calif- 
ornia Street  Cable  Railroad  Company  has  attained  a  permanent 
Civil  Service  status. 


OPINION 


You  are,  of  course,  familiar  with  Section  125  of  the 
Charter,  a  portion  of  which,  for  present  convenience*  is 
repeated: 

"All  persons  employed  in  the  operating  service 
of  any  public  utility  hereafter  acquired  by  the 
oity  and  county,  at  the  time  the  same  Is  taken 
over  by  the  city  and  county,  and  who  shall  have 
been  so  employed  for  at  least  one  year  prior  to 
the  date  of  such  acquisition,  shall  be  continued 
in  their  respective  positions  and  shall  be  deemed 
appointed  to  such  positions,  under,  and  entitled 
to  all  the  benefits  of,  the  civil  service  pro- 
visions of  this  charter;  *  ,  .  ." 

We  treat  of  the  above  classifications  in  the  numbered 
order  heretofore  set  forth, 

(1)  With  respect  to  category  (1),  we  are  of  the 
opinion  that  the  workmen  should  not  be  prejudiced  by  a  period 
of  time  which,  according  to  the  then  conceptions  of  the  company, 
was  a  temporary  lay-off.   No  doubt  these  men  remained  available 
for  work  and  it  must  therefore  be  considered  that  they  continued 
to  be  engaged  in  the  service  of  their  employer.   Hence,  the  men 
in  this  group  are  entitled  to  the  benefits  of  Section  125  of 
the  Charter. 

(2)  The  same  reasoning  applies  to  all  the  men  on  the 
payroll  mentioned  in  category  (2)  above.   During  a  period  of 
lay-off  they  must  be  considered  still  in  the  service  of  their 
employer. 

(3)  We  do  not  consider  that  these  men  who  during 
this  lay-off  period  went  to  work  for  a  private  employer  waived 
any  rights  under  Section  125  of  the  Charter.   Presumably,  they 
were  at  all  times  available  for  work  upon  the  cable  car  system 
if  service  had  been  restored. 
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(I|)  As  to  the  men  who  entered  the  service  of  the 
City  and  County  of  San  Francisco  prior  to  the  date  of 
acquisition,  there  is  some  measure  of  complication,  which 
can  be  rectified.  We  are  of  the  viewpoint  that  no  rights 
which  any  such  employee  had  under  Section  125  of  the 
Charter  were  surrendered.   However,  it  seems  clear  that 
no  one  individual  can  have  more  than  one  Civil  Service 
status.   We  therefore  recommend  that  these  limited  tenure 
employees  and  any  persons  who  have  attained  permanent 
Civil  Service  status  be  requested  to  resign  and  procure, 
in  lieu  thereof,  a  Civil  Service  status  under  Section  125 
of  the  Charter,  Prom  the  employees*  standpoint,  the 
latter  is  preferable,  inasmuch  as  additional  seniority 
is  thus  acquired. 

You  are  therefore  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


ADT 


TO:   Mr,  Wm.  L.  Henderson 

Secretary  and  Personnel  Director 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


OPINION  No.   1+90 
January  -.7,     1952 


SUBJECT:      EQUESTRIAN  FOUNDATION,    INC.; 
RIGHT  TO   SUB-LEASE;    BASIS 
OF   SUB-LEASE. 


Gentlemen: 

This  office  Is  In  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 

REQUEST 

"The  Board  of  Supervisors  has  continued  until 
its  meeting  to  be  held  on  January  7>  1952,  Its  con- 
sideration of  a  proposed  ordinance  which  contemplates 
approval  of  a  lease  between  the  Recreation  and  Park 
Commission  and  Equestrian  Foundation,  Inc.,  of  certain 
land  in  Golden  Gate  Park  required  for  equestrian 
activities  and  stabling  facilities.   A  copy  of  the  pro- 
posed lease  is  attached  hereto  for  your  information. 

"In  connection  therewith,  Supervisor  Gallagher 
respectfully  requests  that  you  answer  the  following 
questions: 

"(1)   What  is  the  right  of  the  lessee  to  sub- 
lease? 

"(2)   Is  it  legally  possible  to  enter  into  a 
20-year  lease  with  private  interests  in 
connection  with  Park  Department  property? 

"(3)   If  the  answer  to  question  (2)  above  is  in 
the  affirmative,  can  such  a  lease  be 
entered  into  in  connection  with  other 
concessions  under  the  jurisdiction  of  the 
Recreation  and  Park  Department?" 

OPINION 

Section  9  (c)  of  the  proposed  lease  between  the  Recreation 
and  Park  Commission  of  the  City  and  County  of  San  Francisco  as 
lessor,  and  Equestrian  Foundation,  Inc.,  a  non-profit  corporation 
lessee,  reads  as  follows: 
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"9  (c)   Lessee  may  sub-lease  the  entirety  of 
the  demised  premises,  or  a  portion  thereof,  but  each 
sub-leasing  of  units  of  16  stalls  shall  bo  by  compe- 
titive bid,  in  accordance  with  procedure,  terms  and 
conditions  established  by  the  Recreation  and  Park 
Commission,  and  subject  to  approval  of  both  the  Recre- 
ation and  Park  Commission,  and  the  Board  of  Supervisors." 

In  answer  to  your  first  query,  therefore,  as  to  the  right 
of  the  lessee  to  sub-lease,  such  sub-leasing  may  be  accomplished 
only  after  the  approval  of  the  Recreation  and  Park  Commission  as 
well  as  the  approval  of  the  Board  of  Supervisors. 

The  pertinent  portion  of  Section  \\2   dealing  with  the  right 
of  the  Recreation  and  Park  Department  to  lease  property  under 
its  jurisdiction  reads  as  follows: 

"The  Commission  shall  not  lease  any  part  of  the 
lands  under  its  control,  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreational  purposes,  and 
each  letting  or  permit  shall  be  subject  to  the  approval 
of  the  Board  of  Supervisors  by  ordinance  ■»-  ft  -«-.   The 
revenues  derived  from  any  such  lease  shall  be  credited 
to  the  Recreation  and  Park  Department  Fund." 

In  answer  to  your  second  query,  it  appears  legally  possible 
to  enter  into  a  twenty-year  lease  if  all  the  other  necessary 
factors  are  present,  should  the  lease  in  question  be  approved  by 
both  the  Recreation  and  Park  Commission  and  the  Board  of  Super- 
visors. 

In  answer  to  your  third  query,  may  I  rospectfully  advise 
that  I  rendered  an  opinion  on  November  2,  1951 »  numbered  kS^t 
to  the  Board  of  Supervisors,  which  I  believe  will  cover  the 
information  desired  by  this  query.   Should  you  have  a  specific 
concession  in  mind,  I  should  be  happy  to  advise  you  with  respect 
to  this  matter. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath, 
RJB  Clerk  of  the  Board. 


OPINION  NO.  1^91 

Jai  uary  11+,  1952 

SUBJECT:   ELIGIBILITY  OP  RECENT  OUT  OP  STATE 

APPOINTEE  TO  OFFICE  OF  CHIEF  JUVENILE 
PROBATION  OFFICER. 

Dear  Sir: 

I  am  in  receipt  of  your  communi cation  asking  my  opinion,  in 
substance,  as  to  whether  the  recent  appointee  to  the  office  of 
Chief  Juvenile  Probation  Officer  is  legally  eligible  for  such  ap- 
pointment.  Information  independently  acquired  discloses  that  im- 
mediately prior  to  the  time  of  his  assumption  of  office  under  the 
appointment,  i.e.,  January  1,  19^2,  the  appointee  had  been  a  resi- 
dent and  citizen  of  Seattle,  State  of  Washington. 

Under  date  of  August  28,  195>1,  I  rendered  my  Opinion  No.  1^.26, 
titled  "Applicability  of  Residential  Qualifications  of  Charter 
Section  7  to  Appointment  of  Juvenile  Probation  Officer",  and  in 
which  I  held  that  Charter  Section  7  was  inapplicable  to  a  prospect- 
ive appointee  to  the  office  in  question.   I  still  adhere  to  that 
view,  which  in  substance  means  that  an  appointee  to  that  office  Is 
not  required  to  be  a  resident  for  five  years  and  an  elector  for  one 
year,  of  the  City  and  County  of  San  Francisco,  immediately  prior  to 
taking  office. 

However,  the  question  proposed  to  me  at  that  time,  in  response 
to  which  my  opinion  was  rendered,  did  not  suggest  or  require  answer 
upon  the  issue  now  presented — i.e.,  whether  one  is  eligible  to  the 
office  of  Juvenile  Probation  Officer  when,  immediately  prior  to  ap- 
pointment, he  had  been  a  resident  and  citizen  of  a  state  other  than 
California. 

OPINION 

As  stated  in  my  prior  opinion,  the  Juvenile  Probation  Officer 
is  a  county  officer.   (NICHOLL  v.  KOSTER,  l£7  Cal.  i|l6;  see  also 
Section  630,  Welfare  and  Institutions  Code). 

Section  2l|001,  Government  Code,  provides  as  follows: 

"A  person  is  not  eligible  to  a  county  .  .  .  office, 
unless  at  the  time  of  his  election  or  appointment  he 
is  of  the  age  of  21  years  or  over,  a  citizen  of  the 
State,  and  an  elector  of  the  county.  .  .  in  which  the 
duties  of  the  office  are  to  be  exercised." 

As  is  the  situation  in  the  instant  case,  in  the  absence  of  an 
applicable  and  controlling  provision  in  the  San  Francisco  Charter 
which  would,  under  the  "home  rule"  provisions  of  the  Constitution 
of  California,  operate  to  remove  the  office  of  Juvenile  Probation 
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Officer  from  the  requirements  of  the  af orenoted  Section  2l;001  of 
the  Government  Code,  such  latter  section  is  applicable  to  the  ap- 
pointment now  being  considered.   (NICHOLL  v.  SAN  FRANCISCO,  201  Cal. 
ItfO;    JONES  v.  DE  SHIELDS,  187  Cal.  331).   Prior  to  191+7  this 
section  covered  only  elective  officers.   It  now  governs  appointive 
officers  as  well. 

Section  20  of  the  Elections  Code  defines  an  "elector"  as  "any 
person  who  qualifies  under  section  1  of  Article  II  of  the  Constitu- 
tion of  the  State." 

Section  1  of  Article  II  of  the  Constitution  of  California  ex- 
tends the  privileges  of  "elector"  to  any  United  States  citizen,  21 
years  or  over,  who  shall  have  been  a  resident  of  Cal  if ornia  for  one 
year,  a  resident  of  the  county  in  which  the  vote  is  claimed  for  90 
days,  and  a  resident  in  the  election  precinct  for  1+0  days,  all  next 
preceding  the  day  of  election. 

It  is  manifest  that  the  appointee  in  question  cannot  qualify 
under  the  "elector"  requirement  (for  eligibility  to  county  office) 
set  up  by  Section  21+001  of  the  Government  Code.   Hence,  my  advice 
must  be  that  such  appointment  was  without  authority  of  applicable 
law. 

When  I  rendered  my  opinion  No.  1+26,  I  had  no  reason  to  believe, 
and  the  request  therefor  did  not  present  any  question  or  informa- 
tion tending  to  suggest,  that  an  out-of-state  appointment  was  being 
contemplated.   Needless  to  say,  such  factor  created  issues  vastly 
different  from  those  presented  in  the  prior  request  (re  applicabil- 
ity of  Section  7  of  the  Charter);  upon  which  issues  I  have  now,  for 
the  first  time,  been  called  upon  to  give  my  advice  upon  the  matter 
of  the  legality  of  the  appointment.   It  should  here  be  pointed  out 
that  the  "elector"  requirements  under  state  law  (for  qualification 
to  county  office)  are  much  less  stringent  than  are  the  "residence" 
and  "elector"  requirements  under  our  Charter.   That  is,  while  state 
law  requires  no  more  than  one  year  antecedent  residence,  the  Charter 
contains  a  five  year  requirement.  Also,  while  state  law  only  re- 
quires that  one  qualify  as  an  elector,  the  Charter  requires  that 
such  qualification  exist  for  one  year  prior  to  appointment.   It  has 
been  upon  the  precise  facts  now  before  me  (for  the  first  time) that 
I  have  concluded  that  the  appointment  of  the  county  officer  in  ques- 
tion was  invalid  under  applicable  state  law. 

Respectfully  submitted, 

WFB  DION  R.  HOLM,  City  Attorney. 

TO:   Harry  D.  Ross,  Controller 

City  and  County  of  San  Francisco 
City  Hall,  San  Francisco. 

cc:  Milton  D.  Sapiro,  Judge  of  the Juvenile  Court 
Youth  Guidance  Center 
San  Francisco,  California. 


OPINION   NO.   1+92 
January  18,   1952 


SUBJECT:      CONTRACT    BETWEEN  NATIONAL  RECORDS 

MANAGEMENT   COUNCIL  AND   CITY  AND   COUNTY 
OP  SAN  FRANCISCO;   WHAT   IS  REQUIRED   OP 
COUNCIL  TO   FULFILL  PROMISES    OF    CONTRACT 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 


"Pursuant  to  recommendation  of  the  Municipal 
Government  Survey  Advisory  Committee,  the  Board  of 
Supervisors  authorized  execution  of  a  contract  between 
the  City  and  County  of  San  Francisco  and  the  National 
Records  Management  Council,  copy  of  which  agreement  is 
attached  hereto, 

"The  Municipal  Government  Survey  Advisory  Com- 
mittee has  submitted  to  the  Clerk  of  the  Board  of 
Supervisors  a  Certificate  of  Acceptance  and  Final  Pay- 
ment to  provide  the  last  installment  allegedly  due  the 
National  Records  Management  Council  for  its  performance 
under  the  provisions  of  the  agreement  referred  to. 
This  Certificate,  the  Clerk  of  the  Board  of  Supervisors 
refuses  to  sign,  on  the  basis,  principally  that  the 
National  Records  Management  Council  has  not  performed 
in  accordance  with  the  provisions  of  the  contract  re- 
ferred to. 

"I  will  appreciate  it  very  much  if,  in  con- 
nection with  covenants  Nos.  1  and  2  of  the  agreement 
referred  to,  you  will  give  me  your  opinion  and  advice 
as  to  what  is  required  to  be  done  by  the  National 
Records  Management  Council  in  fulfillment  of  its 
promises  contained  in  said  covenants. 

"It  is  conceded  by  the  Municipal  Government 
Survey  Advisory  Committee  that,  pursuant  to  the  pro- 
visions of  this  agreement,  so-called  pilot  studies 
were  made  in  a  number  of  departments,  such  pilot 
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studies  consisting  in  partial  surveys  only,  as  expressed 
by  the  Executive  Director  of  the  Advisory  Committee 
"merely  hitting  the  high- spots,"  and  that  no  complete 
study  of  any  particular  department  was  made. 

"It  was  the  position  of  the  Clerk  that  such 
partial  surveys  do  not  constitute  performance  under  the 
requirement  for  "...  design  and  installation  of  a  con- 
trolled record  keeping  system  for  a  number  of  depart- 
ments ..." 

"Will  you  please  indicate  whether,  in  your 
opinion,  the  position  of  the  Clerk,  in  this  connection, 
is  tenable, 

"This  matter  will  be  before  the  Board  of  Super- 
visors again  for  its  consideration  on  Monday,  January 
21st,  and  it  will  be  appreciated  if  I  may  have  a  response 
to  this  request  for  opinion  prior  to  that  time." 


OPINION 

'  It  is  my  opinion  that  the  National  Records  Management 
Council,  the  Consulting  Firm,  is  required  to  perform  the  following 
in  fulfillment  of  its  promises  under  the  contract  attached  to  your 
request: 

1.  To  make  an  objective  examination  and  study 

of  the  record  keeping  in  the  departments,  of- 
fices and  agencies  which  were  selected  by  the 
Consulting  Firm  with  the  advice  and  consent 
of  the  Advisory  Committee. 

2.  To  design  and  submit  to  the  City  for  the  pur- 
pose of  installation  a  controlled  record  keep- 
ing system  for  the  departments,  offices  and 
agencies  selected, 

3.  To  submit  to  the  Advisory  Committee  not  less 
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than  once  every  thirty  days  a  progress  report 
of  the  examination  and  study. 

ij..   At  the  conclusion  of  its  examination  and  study 
to  submit  to  the  Advisory  Committee  a  full  and 
complete  final  report  covering  in  detail  the 
entire  examination  and  study,  together  with  the 
Consulting  Firm's  detailed  analysis  of  the  facts 
disclosed  thereby,  its  opinions  and  conclusions 
drawn  therefrom  and  recommendations  based  there- 
on. 

As  to  the  extent  of  the  study  and  examination,  you  will 
note  the  contract   does  not  specify  how  extensive  or  thorough  the 
studies  and  examinations  in  the  selected  departments  should  be 
and  you  will  further  note  that  the  contract  in  clause  5  provides 
in  part  as  follows: 

"...  that  the  Consulting  Firm  shall  be  re- 
sponsible for  the  results  of  its  work  only,  and 
neither  the  Consulting  Firm  nor  its  employees  or  any 
of  them  shall  be  subject  to  any  control  or  supervision 
whatever  by  the  City  or  any  of  its  boards,  commission- 
ers, committees,  offices,  agents,  or  employees,  as  to 
time,  manner,  or  method  of  performing  the  same." 

However,  one  of  the  primary  objectives  or  results  to  be 
attained  by  the  contract  as  indicated  by  its  terms  is  the  design 
and  installation  of  a  controlled  record  keeping  system  in  a  number 
of  departments,  offices  and  agencies  of  the  City  for  the  purpose 
of  effecting  economies  in  city  government. 

Any  reasonable  construction  of  the  contract  would  there- 
fore require  that  the  studies  and  examinations  be  sufficiently 
comprehensive  to  enable  the  Consulting  Firm  to  submit  a  "design 
of  a  controlled  record  keeping  system"  that  would  be  completely 
effective  as  to  all  records  in  the  departments,  offices  and  agencies 
selected  either  by  reason  of  detail  in  the  plan  submitted  or  by 
reason  of  adaptation  of  the  plan  or  system  to  all  records  in  the 
department,  office  or  agency  even  though  all  records  may  not  have 
been  examined  or  specifically  mentioned  in  the  design. 
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It  is  my  understanding  that  a  further  report  is  forth- 
coming from  the  Consulting  Firm  so  it  is  probably  premature  at 
this  time  to  take  a  final  position  on  the  results  of  the  survey. 


Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


To: 


Hon. Dan  Gallagher 
Board  of  Supervisors 


TJB 


Opinion  No.  I4.93 
January  22,  1952 

SUBJECT:   ADMISSION  OF  PATIENTS  TO  PSYCHIATRIC  HOSPITAL. 
Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  which 
reads  as  follows: 

REQUEST 

"Inasmuch  as  we  have  never  had  any  direct  ruling  rela- 
tive to  admissions  of  patients  covered  by  warrants  and  mental 
illness  petitions  and  we  have  had  only  a  verbal  interpreta- 
tion from  Judge  Wollenberg  and  since  there  seems  to  be  some 
disagreement  on  the  part  of  the  Commissioners  in  Lunacy,  I 
would  like  to  request  through  you  that  a  legal  opinion  be 
given  to  us  by  the  City  Attorney  based  on  the  new  State  Law 
as  to  whether  or  not  the  administration  of  the  hospital  could 
admit  these  people  as  all  other  patients  admitted,  namely: 
given  a  hospital  admission  number  and  having  a  complete  his- 
tory and  physical  examination  prior  to  being  recommended  to 
the  Commission  and  to  the  Court  for  disposition, 

"Such  an  opinion  I  feel  is  necessary  in  order  to  see 
that  the  present  psychiatric  ordinance  of  the  City  and  County 
of  San  Francisco  is  rewritten  to  incorporate  provisions  of 
the  new  State  Code." 

OPINION 

I  have  been  advised  that  on  many  occasions  patients  are  admit- 
ted to  the  Psychiatric  Ward  of  the  City  and  County  San  Francisco 
Hospital  who  require  medical  attention.   It  is  for  the  express  pur- 
pose of  treating  these  patients  that  this  request  for  opinion  was 
made. 

The  section  under  which  the  patients  in  question  are  admitted 
to  the  Psychiatric  Ward  will  be  found  in  Welfare  and  Institutions 
Code,  Division  VI,  Part  I,  Chapter  1,  Article  3>  §505^»   The  per- 
tinent portion  in  so  far  as  it  applies  to  this  opinion  reads  as 
follows: 

"§50$0,      Orders  for  examination  and  safekeeping; 

Appointment  of  medical  examiners: Notice  of  examination: 

ServlceT  Whenever  it  appears,  by  petition  pursuant  to 
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this  chapter,  to  the  satisfaction  of  a  judge  of  the  superior 
court  in  any  county  that  any  person  therein  is  mentally  ill, 
and  in  need  of  supervision,  treatment,  care  or  restraint, 
the  judge  shall  make  such  orders  as  may  be  necessary  to  pro- 
vide for  examination  into  the  state  of  mental  health  of  the 
person,  and  for  the  safekeeping  of  the  person,  pending  hear- 
ing, in  the  county  psychopathic  hospital,  in  his  own  home, 
in  a  state  hospital,  or  in  such  other  place  as  will  afford 
access  to  medical  examiners  for  the  purpose  of  examination 
and  suitable  provision  for  the  safety  and  comfort  of  the 
person.  The  judge  shall  by  order  appoint  tw?  medical  exami- 
ners to  make  a  personal  examination  of  the  person  and  to  re- 
port thereon  to  the  court,  ■ 
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It  will  be  noted  in  the  underlined  portion  of  the  quoted  sec- 
tion that  the  Judge  of  the  Superior  Court  may  make  such  orders  as 
in  his  discretion  he  may  believe  necessary,  providing  for  "super- 
vision, treatment,  care  or  restraint"  and  "for  the  safekeeping  of 
the  person"  in  the  County  Psychiatric  Hospital.   It  appears  there- 
fore that  the  judge  who  makes  the  order  confining  the  patient  may 
provide  in  the  order  that  the  County  Hospital  shall  give  such  treat- 
ment and  care  of  the  patient  as  may  be  indicated.  In  order  that  the 
proper  treatment  may  be  given,  it  will  naturally  be  necessary  to 
make  a  physical  examination  arrlobtain  the  patient's  history.  Under 
the  Court's  order  as  suggested,  the  San  Francisco  Hospital  may  pro- 
vide such  treatment  as  the  patient' s  condition  may  require,  and  as 
a  corrollary  thereto,  may  provide  for  a  hospital  admission  number, 
take  a  complete  history,  and  make  a  physical  examination. 

It  will  be  noted  that  the  section  provides  that  the  judge  shall 
appoint  two  medical  examiners  to  make  a  personal  examination  of  the 
person  and  to  report  thereon  to  the  Court.  There  is  nothing  in  the 
section  to  justify  an  examination  by  the  hospital  psychiatrist  and 
a  recommendation  to  the  Court  unless  the  hospital  psychiatrist  be 
one  of  the  two  medical  examiners  appointed  by  the  judge,  as  pro- 
vided by  §5050. 

Answering  your  queries  specifically,  I  advise  as  follows: 

1)   The  San  Francisco  Hospital  would  have  the  authority 
to  supervise,  treat  and  care  for  a  patient  if  in 
his  order  the  judge  would  so  direct. 
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2)      Only  the  medical   examiners  appointed  by  the  Court 
should  examine  the  patient  and  report   on  his  mental 
condition. 

You  are   advised  accordingly. 

Respectfully   submitted, 


DION  R.    HOLM, 
City  Attorney. 


RJB 

To:  Mr.  Thomas  A,  Brooks, 

Chief  Administrative  Officer. 


January  22,  1952 
Opinion  No.  I4.9I4. 

SUBJECT:   DEPARTMENT  OF  PUBLIC  WORKS  -  INSURANCE  COVERAGE  ON 
CONTRACTS  -  POSSIBLE  DUPLICATION  -  SUB- CONTRACTORS. 

Dear  Sir: 

You  have  requested  an  opinion  as   follows: 

REQUEST 

"On  city   contracts,    the    general  contractor    includes 
the    city  as   an   additional   insured  on  policies   covering 
public   liability   and  property  damage.      It  has  been  the 
praetice   to   require   that    the    sub-contractors   on   the 
same    job  provide    like   coverage   to   the    city  on  policies 
furnished  by  them.      This   latter  requirement   appears   to 
duplicate   the   coverage  provided  by  the   general   contractor, 
results  in  delay  in  processing  contracts,   and  is  a  source 
of  additional  expense   to  the    sub-contractor. 

"The   question  has   been  raised  as   to   whether   the 
city  need  be   included  in   the    coverage   now  required  of 
sub-contractors,    or  whether  that   furnished  by   the   gen- 
eral contractor   is   sufficient  to  protect  the   city." 

OPINION 

A   sub-contractor   acts  as   an   independent   contractor   in 
the   performance    of  his  contract.      Whether   an  act   of  negligence   on 
the   part  of   the    sub-contractor  creates   a  liability  on  the   part  of 
the   general   contractor,    and   thus  comes  within  the   general   con- 
tractor's  insurance   coverage,   may  well  raise   questions   of  law  and 
fact   that   could  give   rise    to   litigation  that   would   involve    the 
city.      After  full   consideration  of   the   whole  matter,    I  believe 
that   sound  practice   dictates   the    continuance   of  requiring    cover- 
age from  both  the   contractor   and  the    sub-contractor. 

You  are,    therefore,    advised  accordingly. 

Respectfully  submitted, 


To:  Mr.  Sherman  P.  Duckel 

Director,  Dept.  of  Pub.  Wks. 


DION  R.  HOLM 
City  Attorney 


Mr.  Thomas  A.  Brooks 

Chief  Administrative  Officer 


CWH 


OPINION  NO.  1*95 

January  22,  1952 

SUBJECT:   WELFARE  EXEMPTION;  CLAIM  ?OR  REFUND  OF  TAXES  OF  WOMAN'S 
DIVISION  OF  CHRISTIAN  SERVICE  OF  THE.  BOARD  OF  MISSIONS 
AND  CHURCH  EXTENSION  OF  THE  METHODIST  CHURCH. 

Dear  Sir: 

You  have  forwarded  to  me  claim  for  refund  of  taxes  paid 
under  protest  by  the  Woman's  Division  of  Christian  Service  of  the 
Board  of  Missions  and  Church  Extension  of  the  Methodist  Church 
for  the  years  19l+8/l9lj.9 ,  19i|.9/l950,  and  1950/1951*  in  the  total 
sum  of  |2#12$.22  on  the  property  known  as  Gum  Moon  Hall  (Assessor's 
Lots  No's.  5  and  JjA,  Assessor's  Block  192),  which  is  a  residence 
for  Chinese  Girls,  students  and  business  girls.  The  claim  for 
refund  of  taxes  is  based  upon  the  contention  that  said  property 
was  used  exclusively  for  religious  and  charitable  purposes  and 
that  the  owner  and  the  property  in  all  respects  qualified  for  the 
welfare  exemption  under  the  provisions  of  Section  21ij.  of  the 
Revenue  and  Taxation  Code. 

The  Assessor  of  the  City  and  County  of  San  Francisco  has 
advised  me  that  for  each  of  the  years  in  ouestion  the  affidavit 
for  welfare  exemption  was  filed  by  the  owner  of  the  said  property, 
and  that  pursuant  to  the  provisions  of  Section  2$k*5   of  tne  Revenue 
and  Taxation  Code  a  copy  of  the  said  affidavit  was  forwarded  to 
the  State  Board  of  Equalization,  which  thereafter  forwarded  to  the 
Assessor  its  finding  that  the  claim  should  be  denied  as  the  primary 
purpose  of  the  organization  was  deemed  to  be  residential. 

The  Assessor  further  states: 

"During  those  periods  the  Assessor's  office  saw 
no  reason  why  action  of  this  office  should  be 
contrary  to  the  State  Board  of  Equalization  and 
accordingly,  an  assessment  was  levied  for  the 
years  in  question,   "e  are  still  of  the  same 
opinion  ..." 

"It  is  the  opinion  of  this  office  that  the  claim 
should  be  denied  and  the  subject  taxpayer  should 
have  its  claim  adjudicated  by  constituted  judicial 
authority." 

You  have  asked  that  I  prepare  the  necessary  legislation  for 
the  refund  should  the  claim  be  a  proper  one. 
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OPINION 

I  have  had  occasion  in  the  past  to  advise  you  generally 
on  the  provisions  of  the  welfare  exemption  of  the  Revenue  and 
Taxation  Code  in  the  following  opinions: 

No,   Date      Amplication  of  Welfare  Exemption  To: 

319  Jan  10,    Evangeline  Residence  for  Women  and 
19£l      Marine  Memorial  Building 

3I4.6  Mar  II4.,    Shriner's  Hospital  for  Crippled 
1951      Children 

379  May  2ij.,    Young  Women's  Christian  Association 
1951 

Without  elaborating  on  the  general  provisions  of  welfare 
exemption  and  the  interpretation  thereof  by  the  Supreme  Court,  all 
of  which  have  been  set  forth  at  great  length  in  the  above  opinions, 
you  are  advised  that  under  certain  specified  conditions  property 
used  exclusively  for  religious,  hospital  and  charitable  purposes, 
is  exempt  from  taxation.  The  organization  claiming  the  exemption 
must  file  with  the  Assessor  an  affidavit  for  welfare  exemption 
under  the  provision  of  Section  25l\.*5   of  the  Revenue  and  Taxation 
Code,  and  the  Assessor  is  required  to  forward  a  copy  of  said 
affidavit  to  the  State  Board  of  Equalization.  The  State  Board  of 
Equalization  must  thereafter  forward  its  finding  with  respect  to 
the  exemption  to  the  Assessor,  which  finding  shall  be  considered 
by  the  Assessor  in  his  determination  with  respect  to  the  claim 
for  exemption. 

In  the  instant  case,  as  stated  above,  the  State  Board  of 
Equalization  has  made  its  finding  that  the  primary  purpose  of  the 
organization  was  deemed  to  be  residential.  This  finding  was  con- 
curred in  by  the  Assessor  and  accordingly  the  welfare  exemption 
was  denied  for  each  of  the  years  in  question. 

The  assessor  advises  that  he  is  still  of  the  opinion  that 
the  property  in  question  is  not  entitled  to  be  exempt  from  taxation 
under  the  provisions  of  the  welfare  exemption  of  the  Revenue  and 
Taxation  Code. 

A  prooedure  is  established  by  the  Revenue  and  Taxation  Code 
whereby,  upon  the  denial  of  the  claim  for  refund  by  the  Board  of 
Supervisors,  the  taxpayer  may  file  suit  to  recover  taxes  which 
the  Board  of  Supervisors  has  refused  to  refund. 
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In  view  of  the  determination  of  the  State  Board  of  Equaliza- 
tion and  the  Assessor  of-  the  City  and  County  of  San  Francisco 
that  the  property  of  the  Woman's  Division  of  Christian  Service  of 
the  Board  of  Missions  and  Church  Lxtension  of  the  fiethodist 
Church  is  not  entitled  to  the  welfare  exemption,  you  are  advised 
that  the  claim  for  refund  of  taxes  should  be  denied,  and  the 
claimant  should  be  required  to  pursue  the  legal  remedy  set  up  by 
the  Revenue  and  Taxation  Code  to  establish  its  right  to  a  refund  of 
the  taxes  in  question. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

LSM 

TO:   Board  of  Supervisors 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  California 

Attn:   John  R.  McGrath,  Clerk 


OPINION  NO.  L(.96 
January  22,  1952 


SUBJECT:  SEWERS  -  ACQUISITION  OF  BY  CITY  -  DAMAGE 
CAUSED  BY  BREAK  -  LAGUNA  HONDA  BOULEVARD 
SLOPE  -  CASTENADA  AVENUE  DAMAGE  -  FOREST 
HILL  ASSOCIATION 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 
"During  the  week  end  of  November  30  through  December 
3,  1951,  San  Francisco  experienced  a  considerable  rain 
storm.   On  Friday,  November  30,  1951,  a  15-inch  Vitrified 
Clay  Pipe  sewer  in  Forest  Hills  Tract  failed.  This  sewer 
served  the  easterly  slope  of  Forest  Hills  and  connected 
from  Castenada  Avenue  to  the  Laguna  Honda  Boulevard  sewer 
down  a  steep  sandy  slope. 

"The  15-inch  sewer  which  faL led  was  installed  in  191$ 
by  the  subdividers  of  the  tract  and,  although  it  was  in- 
stalled under  City  inspection,  we  can  find  no  record  of  its 
acceptance  by  the  Board  of  Supervisors. 

"In  191+1  a  catchbasin  at  the  top  of  the  slope  at  Casten- 
ada Avenue  became  plugged  or  the  15-inch  sewer  was  of  insuf- 
ficient size  to  carry  off  storm  waters  and,  of  a  consequence, 
a  section  of  Castenada  Avenue  and  also  a  section  of  the  slope 
was  washed  out.  Although  the  roadway  had  not  been  accepted  by 
the  City,  a  public  contract  was  let  to  Rogers  &  Co.  to  replace 
both  the  slope  and  the  roadway  and  also  to  construct  a  new 
catchbasin  and  a  new  12-inch  sewer  down  the  slope.  This  12- 
inch  sewer  paralleled  the  existing  15-inch  sewer  end  connected 
to  it  near  Laguna  Honda  Boulevard  at  the  bottom  of  the  slope. 
It  was  right  below  this  connection  that  the  1^-inch  sewer 
failed. 

"As  you  know,  the  continued  storm  and.  rainfall  and  the 
inability  of  this  department  to  safely  repair  the  break  caused 
repeated  sand  slides  on  the  slooe  which  ultimately  resulted  in 
the  loss  of  the  home  of  Mr.  Adams  at  #1  Castenada  Avenue. 

"The  sand  from  the  slope  was  washed  across  Laguna  Honda 
Boulevard  completely  blocking  it.   This  department  has  now 
opened  one-half  of  the  roadway  for  traffic.   We  have  installed 
an  l8-inch  corrugated  metal  temporary  sewer  to  carry  storm  and 
sanitary  flow  down  the  slope  to  the  Laguna  Honda  Boulevard 
sewer. 

"The  Laguna  Honda  Boulevard  roadway  in  its  present  condi- 
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tion  presents  a  traffic  hazard  andmust  be  opened  full  width 
for  traffic  as  soon  as  possible.   This  vi  11  require  the  con- 
struction of  a  retaining  wall  at  the  bottom  of  the  slope.  The 
main  sewer  must  also  be  restored  as  soon  as  possible. 

"I  would  therefore  request  your  opinion  on  the  following: 

It    Is  it  the  obligation  of  the  City  to  replace  the 
demolished  sewer? 

2.  Is  it  the  obligation  of  the  City  to  construct  the 
required  retaining  wall  and  restore  the  slopes  on 
City  Property  above  it? 

3.  Is  the  City  obligated  for  the  restoration  of  the 
slopes  on  private  property  to  the  west  of  and  up 
the  slope  from  the  City  property?" 

Additional  facts  are  that  on  January  19,  1923,  the  Forest  Hill 
Association,  a  Calif orniansorporation,  by  its  President,  Mr.  Samuel 
A.  Clarke,  and  its  assistant  secretary,  Mr.  Jos.  B.  ^ryden,  granted 
to  the  City  and  County  of  San  Francisco,  its  "rights  to  and  ease- 
ments in  and  upon  the  property  situate  in  the  City  and  County  of  San 
Francisco,  State  of  California,  and  known  as  'Forest  Hill'  and 
'Forest  Hill  Court'  as  per  maps  thereof  filed  respectively,  May  8, 
1913  in  Map  Book  \G'  pages  100  and  101,  and  September  11,  1913*  in 
Map  Book  'H'  pages  2  and  3»  in  the  office  of  the  County  Recorder  of 
the  City  and  County  of  San  Francisco,  State  of  California  .... 
for  the  purpose  of  constructing  and  forever  maintaining  thereupon, 
or  thereunder  sower  .  .  .  mains  .  .  .  together  with  the  sewer  mains 
heretofore  constructed  and  situated  upon  said  right  to  and  ease- 
ments in  and  upon  said  tracts  of  land  hereinabove  described,"   On 
February  13,  1923,  the  Board  of  Supervisors  by  the  affirmative  vote 
of  seventeen  members,  adopted  and  on  February  ll|,  1923,  the  Mayor 
approved  Resolution  No.  20780  (New  Series),  which  reads:  "Resolved, 
That  that  certain  deed  made  January  19,  1923,  between  Forest  Hill 
Association,  a  corporation,  and.  the  City  and  County  of  San  Francisco, 
to  all  easements  as  shown  on  maps  of  Forest  Hill  and  Forest  Hill 
Court  filed  May  8,  1913,  in  the  office  of  the  City  and  County  Re- 
corder, in  Map  Book  ' G, '  pages  100  and  101,  and  September  11,  1913* 
in  Map  Book  'H, '  pages  2  and  3>  respectively,  be  and  the  same  is 
hereby  accepted  in  the  name  of  said  City  and  County  of  San  Francisco" 
(Journal  of  Proceedings,  Board  of  Supervisors,  Tuesday,  February  13, 
1923).   The  deed  and  resolution  are  recorded  in  the  office  of  the 
County  Recorder.   (6£2  0.  R.  220). 

The  demolished  sewer  line  is  among  those  so  conveyed  to  the 
City. 

You  have  also  advised  me  that  the  point  where  the  Initial 
break  in  the  13>-inch  sewer  occurred  is  City  property,  and  that  as  a 
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result  of  this  break,  subsequent  breaks  occurred  in  the  sewer  pipe 
on  up  the  hill. 

OPINION 


In  my  opinion  it  is  the  obligation  of  the  City  to  replace  the 
demolished  sewer.   This  is  so  because  the  City  acquired  ownership 
of  the  sewer  by  reason  of  both  a  common  law  anils tatutory  dedication. 

The  deed  executed  by  the  Forest  Hill  Association  constituted  an 
exoress  common-law  offer  to  dedicate  the  easements  and  sewers  to 
public  use  (9  CAL.  JUR.  19,  2JJ-26),  and  the  resolution  of  the  Board 
of  Supervisors  constituted  an  acceptance  thereof.   (9  CAL.  JUR. 
57-58)  •  The  wrk  done  in  191+1  was  further  evidence  of  the  acceptan- 
ce of  the  dedication.   (9  CAL.  JUR.  ^8). 

Additionally,  Section  6  of  Chapter  IV  of  Article  VI  of  the  1899 
Charter,  in  effect  in  1923,  provided  that: 

"The  SuDervisors  may,  upon  the  recommendation  of  the 
Board  of  Public  Works,  by  ordinance  passed  by  not  less  than 
fourteen  affirmative  votes,  authorize  the  purchase  of  any 
personal  property  or  the  acquisition  by  purchase  or  con- 
demnation of  any  real  estate  which  may  be  necessary  for  the 
construction  of  any  sewer  or  the  making  of  any  improvement 
provided  for  in  this  Chapter," 

While  it  does  not  appear  that  the  Board  of  Public  Works  recom- 
mended to  the  Board  of  Supervisors  the  acquisition  of  the  sewer 
system  in  question,  it  will  be  presumed  that  the  official  duty  of 
the  Supervisors  was  "regularly  performed"  (C.C.P.  19&3,  subd.  1$) , 
and  that  they  acted  regularly  in  accepting  the  deed  from  the  Forest 
Hill  Association. 

That  the  Board  of  Supervisors  acted  by  resolution  rather  than 
by  ordinance  does  not  affect  the  legality  of  the  acquisition. 
(CROWE  v.  BOYLE,  l81±  Cal .  117,  li|9-l5D. 

It  Is  therefore  my  opinion  that  since  1923  the  sewer  in  quest- 
ion has  been  City  property. 

The  duty  of  the  City  to  repair  this  sewer  is  provided  for  by 
the  Charter.   Section  6l  of  the  present  Charter  declares  that  from 
and  after  January  8,  1923,  the  Department  of  Public  Works  "shall 
include  the  functions  of  the  department  of  public  works  as  estab- 
lished at  the  time  this  charter  shall  go  into  effect,"  and  that 
"this  department  shall  be  administered  by  the  director  of  public 
works,  ..."   Section  106  of  the  present  Charter  states  that  "The 
director  of  public  wo  rks  shal".  have  and  succeed  to  the  powers  and 
duties  of  the  board  of  public  works  ..."    Article  VI,  Chapter 
I,  Section  9,  subdivision  7  of  the  1899  Charter,  at  all  times  be- 


tween  January  8,  1900*  and  January  8,  1932,  provided  that  "The 
Board  of  Public  Works  shall  have  charge,  superintendence  and  control, 
under  such  ordinances  as  may  from  time  to  time  be  adopted  by  the 
Supervisors:  ...  7.   Of  .  .  .  the  designing,  construction  and 
maintenance  of  the  sewerage  and  drainage  systems  of  the  City  and 
County," 

Since  this  demolished  sevrer  is  part  of  the  City's  sewerage 
system,  it  is  the  City's  duty  to  replace  it. 

II 

Laguna  Honda  Boulevard  is  an  accepted  public  street  and  it  is 
the  City's  duty  to  keep  it  in  repair.   (Sec.  108  of  the  Charter). 
Since  maintenance  of  the  street  in  good  repair  requires  construction 
of  the  retaining  wall,  it  is  theCity's  duty  to  perform  this  construc- 
tion! ..,  And  if  restoration  of  the  slopes  on  City  property  above 
the  retaining  wall  is  necessary  in  order  to  keep  the  street  in 
repair  in  order  to  replace  the  demolished  sewer,  then  the  City  should 
restore  these  slopes. 

Also,  if  the  restoration  of  these  City-owned  slopes  is  neces- 
sary to  protect  the  private  property  above  from  further  damage  by 
reason  of  the  broken  sewer,  the  City  is  obligated  to  restore  these 
slopes,   (See  subd.  Ill,  infra). 

Ill 

If  restoration  of  the  slopes  on  the  private  property  west  of 
and  up  the  slope  from  the  City  property  is  necessary  in  order  to 
keep  Laguna  Honda  Boulevard  in  repair  or  in  order  to  replace  the 
demolished  sewer,  the  City  should  restore  these  slopes.  As  seen 
above,  the  City  owns  an  easement  along  the  line  of  this  sewer  and 
it  has  authority  to  enter  thereon  and  do  all  things  necessary  and 
reasonable  for  the  restoration  of  this  sewer. 

Additionally,  it  is  incumbent  on  the  City  "to  take  action 
reasonably  necessary  to  protect  the  public  against"  further  damage 
from  the  broken  sewer,  (GOVERNMENT  CODE,  sec.  530£l).  Therefore, 
if  restoration  of  the  slopes  on  the  private  property  is  reasonably 
necessary  to  protect  these  property  owiers  from  further  damage  be- 
cause of  the  broken  sewpr,  the  City  is  obligated  to  take  such  action. 

This  does  not  mean  that  the  City  is  liable  for  the  damage  to 
private  property  that  has  already  occurred.  Whether  the  City  is 
liable  for  that  damage  depends  on  whether  the  conditions  of  liabil- 
ity prescribed  by  GOVERNMENT  CODE,  sections  53050  and  530£l,  ex- 
isted.  Those  sections  read: 

■iSjogfi. 

Definitions.  As  used  in  this  article: 
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"(a)   'Person'  or  'public'  includes  a  pupil  attending 
the  public  schools  of  any  school  or  high  school  district. 

"(b)   'Public  property'  means  public  street,  highway, 
building,  park, grounds,  works,  or  property. 

"(c)   'Local  agency'  means  city,  county,  or  school 
district." 

"§53051. 

"When  local  agency  liable  for  injuries  resulting 
from  dangerous  or  defective  condition  of  public  property. 
A  local  agency  is  liable  for  injuries  to  parsons  and  property 
resulting  from  the  dangerous  or  defective  condition  of  public 
property  if  the  legislative  body,  board,  or  parson  author- 
ized to  remedy  the  condition: 

"(a)  Had  knowledge  or  notice  of  the  defective  or 
dangerous  condition. 

"(b)  For  a  reasonable  time  after  acquiring  knowledge 
or  receiving  notice,  failed  to  remedy  the  condition  or  to 
take  action  reasonably  necessary  to  protect  the  public 
against  the  condition." 

The  facts  stated  in  your  request  for  opinion  do  not,  in  my 
opinion,  show  liability  for  the  damage  that  has  already  occurred. 
But  notwithstanding  this,  the  C  ity  is  obligated  to  take  all  reason- 
able steos  to  prevent  further  damage,  even  though  it  had  no  reason- 
able opportunity  to  prevent  the  damage  which  already  has  occurred. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  Works 
260  City  Hall 
San  Francisco 

Mr,  Thomas  A,  Brooks 

Chief  Administrative  Officer. 

GEB 


Opinion  No.  l|97 
January  25,  1952 

SUBJECT:  GARAGES  IN  APARTMENT  HOUSE;  CLASSIFICATION  AS  PUBLIC  OR 
PRIVATE;  INTERPRETATION  OF  STATE  HOUSING  ACT. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows: 


REQUEST 

"A   three-story  and   basement  frame    apartment 
house    is   to   be   erected  in   San  Francisco,    the 
basement   area  of  which  is   to  be   used  for  garage 
purposes. 

"The   builder  proposes    to   construct  within  the 
basement   of   this  building  two  areas    of   approx- 
imately 2000  square   feet  each  to  be  used  for 
garage   purposes.      These   areas  will  be    separated 
by  a  public   lobby  in  which  the   main   stairway  and 
elevators  are   located. 

"The   builder's   intention  is   to   separate   the   garage 
areas  from  the   rest   of   the  building  by  1-hour  fire- 
resistive   construction, 

"This   department   contends    that   these   garage   areas 
being  within  one   structure   and  exceeding  2000 
square   feet   in  area  must   be   classed   as   a  public 
garage,    and   therefore  must  be   separated  from  the 
rest  of   the   building  with  3-hour  fire-resistive 
construction.      Your  opinion  is  therefore  requested 
on  the   following: 

"1.      May  an  apartment  house   contain  more   than  one 
garage   area  of   2000   square   feet   or  less,    and 
should  each   such  area  be   classified  as   a 
private   garage? 

"2.      If   the    aggregate   area  of   all   spaces   used  for 
garage   purposes   in  an   apartment   house    exceeds 
2000   square  feet  must  such   spaces  be   classi- 
fied as  a  public   garage? 
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"3.      Where    the   garage   area  exceeds   2000   square 

feet  must   it   be   within  one   room  or   compart- 
ment before   being  classed  as   a  public 
.   garage?" 

OPINION 

Section  17000.1  of  the  Health  and  Safety  Code  (State 
Housing  Act)  defines  a  private  garage  as  follows: 

"(a)   A  private  storage  garage  is  a  space  in  an 
apartment  house  or  hotel  in  which  only  motor  vehicles 
used  by  the  tenants  of  the  building  are  placed  or  stored 
and  the  floor  area  is  limited  to  2000  square  feet." 

And  a  public  storage  garage  as  follows: 

"(b)   A  public  storage  garage  is  a  space  in  an 
apartment  house  or  hotel  in  which  motor  vehicles  are 
placed  or  stored  and  in  which  the  floor  area  exceeds 
two  thousand  (2,000)  square  feet." 

I  note  from  the  facts  you  submit  that  each  area  to  be 
devoted  to  garage  purposes  in  the  proposed  building,  considered  by 
itself,  would  fall  within  the  definition  of  a  private  garage.  Each 
is  a  space  in  the  structure  to  be  used  by  tenants  of  the  building 
for  storing  motor  vehicles  and  in  each  space  the  floor  area  is 
limited  to  2000  feet.   Under  your  interpretation  the  areas  are 
not  to  be  considered  separately  but  in  combination  and  the  com- 
bined space  would  then  determine  whether  the  classification  of  a 
public  or  of  a  private  garage  should  be  applied.   I  am  unable  to 
legally  support  this  interpretation  in  view  of  the  specific  word- 
ing of  the  statute. 

The  word  "a"  as  an  adjective  is  generally  defined  to 
mean  one  or  any.   The  word  "space"  has  no  definite  fixed  legal 
meaning  and  there  is  no  indication  that  it  was  used  in  any  tech- 
nical sense  in  the  statute.   It  must  therefore  be  taken  in  its 
usual  and  popularly  understood  sense  when  considered  in  connection 
with  the  context  of  the  sentence  in  which  employed.   The  context 
refers  to  a  garage  in  an  apartment  house  limited  to  an  area  so 
the  usual  and  popular  understanding  of  the  phrase  "a  space",  as 
so  used,  would  be  a  single  inclosure  for  the  housing  of  automobiles. 
Here  we  have  within  the  one  structure  two  inclosures  for  the  hous- 
ing of  automobiles,  each  substantially  separated  from  the  other  by 
a  public  lobby.   In  my  opinion  each  constitutes  "a  space"  within 
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the  meaning  of  Section  17000.1  (a)  and  each  must  be  considered 
separately  with  reference  to  the  fire  resistive  requirements 
of  the  Code. 

It  may  well  be  that  the  two  separate  areas,  which  com- 
bined, exceed  2000  feet  may  present  as  great  a  fire  hazard  as 
one  continuous  and  single  area  in  excess  of  2000  feet,  and  I  am 
not  unmindful  of  the  fact  that  the  requirements  of  the  Housing 
Act  are  minima  for  the  protection  of  the  occupants.   However, 
no  matter  how  desirable  the  result,  a  statute  cannot  be  given 
a  certain  construction  where  its  language  is  not  fairly  suscep- 
tible of  such  construction.   I  do  not  believe  the  language  of 
Section  17000.1  is  susceptible  of  the  construction  you  place 
upon  it.   If  the  greater  hazard  is  present  in  such  a  case,  you 
are  reminded  of  the  provisions  of  Section  l£lf?3  of  the  State 
Housing  Act  which  gives  the  governing  body  of  any  city  or  county 
the  right  to  enact  ordinances  or  laws  imposing  restrictions 
greater  than  those  imposed  by  the  state  enactment. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Sherman  P.  Duckel 
Director 
Department  of  Public  Works 


TJB 


January  2£,  19S2 

He.  490 


Mr.  John  R.  HeOrath 

Clerk  of  the  Board  of  Super vl  sort 

City  Hall 

San  Prcnciaeo  2,  California 


Ret    Repealing  Ordinance  • 

y°sn  ,°r«t ... 


Dear  Sir; 


This  refer  a  to  your  letter  of  October  2,  1951,  In  which 
you  state  that  you  have  encountered  rsany  repeal  nenauroa  widch, 
in  your  view,  are  of  questionable  validity  and  you  request  that 
tide  office  indicate  the  local,  fomal  and  proper  nonner  by  which 
a  measure  may  be  repealed. 

The  repeal  of  on  ordinance  rust,  of  course,  be  by  ordinance 
enacted  with  the  some  formalities  which  are  required  for  other 
ordinances.  Section  17  of  the  Charter  provides  each  ordinance 
"shall  be  confined  to  a  sin  -le  subject  clearly  expressed  In  its 
title".  This  section  is  applicable  to  a  repealing  ordinance. 

The  title  of  a  repealing  ordinance  should  contain  the  fol- 
lowing! 

1.  The  title  should  state  that  the  ordinance  is  "an 
ordinance  to  repeal",  either  setting  forth 

2.  (a)  ?1*  section  or  sections  of  the  article  and 

chapter  of  the  Municipal  Code  to  bo  re* 
pealed,  or 

(b)  Where  the  ordinance  is  not  contained  in  the 
Municipal  Code,  the  specified  ordinance  as 
officially  nunS«»ed. 

3»  The  words  "relating  to"  should  follow.  The  sub- 

(oct  natter  of  the  repealing  ordinance  should 
hen  be  set  forth. 

The  statement  of  subject  natter  in  the  title  is  governed 
by  the  sane  rules  aa  to  form  and  suff  icloncy  which  apply  to 
titles  of  other  ordinances.  The  rule  stated  in  23  Cal.  Jur. 
(Statutes)  is  as  follows t 
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"The  provision  mist  be  liberally  construed,  it 
has  been  said,  because  the  Constitution  itself  doss 
not  define  the  decree  of  particularity  required,  and 
the  ! utter  nuart,  therefore,  be  left  largely  to  judicial 
discretion*  Accordingly,  the  provision  should  bo  so 
applied  as  to  permit  the  Legislature  to  include  in  an 
sot  all  natters  which  are  geraane  to  the  raain  purpose 
of  the  enactnent,  and  so  far  as  the  title  is  concerned, 
all  tliat  is  required  Is  ttat  it  shall  contain  a  reason- 
ably intelligent  reference  to  which  the  legislation  In 
the  act  Is  addressed."  (Face  &&) 

"It  Is  settled  that  the  title  of  tho  act  my  be 
general,  and  it  need  not  contain  anything  beyond  what 
is  necessary  to  disclose  the  general  nature  or  character 
of  tl»  subject  of  the  lerlslation."  (Fags  653) 

As  to  the  letsal  validity,  one  distinction  should  be  pointed 
out  between  an  ordinance  as  ori  :inoliy  enacted  and  en  amending 
or  repealing  ordinance*  It  is  believed  to  be  preferable  prac- 
tice to  set  forth  after  tho  legal  description  of  the  ordinance 
to  be  repealed  a  sta tenant  concerning  general  subject  covered, 
nouever,  as  far  as  legal  sufficiency  is  concerned,  the  cases  in 
California  have  held  that  in  an  attending  enactnent,  it  is  not 
necessary  to  further  indicate  the  subject  of  the  enactnent  to 
bo  onended  or  repealed  other  than  by  giving  tho  correct  ie^al 
designation  of  the  original  onactnont  in  the  title* 

Sees  HTL0&T3  v*  UaSSS. 
19  Cal.  (2d)  297. 

The  body  of  the  repealing  ordinance  should  set  forth  the 
section  or  sections  of  the  specified  article  and  chapter  of  the 
municipal  Code  to  bo  repealed,  or  where  the  ordinance  is  not  In 
the  JftmLaipal  Code,  the  specified  officially  numbered  ordinance* 
This  description  should  be  followed  by  the  words  "Is  hereby  re- 
pealed*4* 


article  IV,  Section  2^.,  of  the  California  Constitution, 
State  statutes  nust  "embrace  but  one  subject,  which  subject  shall 
be  expressed  In  Its  title"*  as  you  knew,  numerous  California  case* 
have  construed  the  meaning  of  tils  provision,  as  to  whe&ver  title 
Is  sufficiently  expressed  and  whether  a  specified  statute  relates 
to  one  subject*  3ection  17  of  the  Charter  is  of  like  import  to 
Article  IV,  Sect*  or.  £i,  of  the  California  Constitution*  Cases 
construing  this  Article  of  the  Const itut ion  are  guide*  in  the 
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Interpretation  ao  to  wljet  la  a  attendant  title  to  an  ordinanco. 
Including  a  repealing  ordinance.    Thaao  caaoa  ar©  In  eonfornity 
with  the  views  hereinabove  oxpreeaed  and  an  extended  review  of 
tha  caaoa  la  not  believed  necessary  at  this  tine.    Wo  will  ba 
glad  to  take  upwith  you  the  natter  or  tha  Torn  and  auffieioney 
of  any  particular  repealing  ordinance*  conownlne  which  you  have 
doubts  ae  to  validity,  when  you  refer  the  natter  to  this  office* 

Vary  truly  yours, 

DI03  R*  HOLM, 
City  Attorney • 


mo'Cmak 


Opinion  No.  499 
January  28,  1952 

SUBJECT:   AUTHORITY  OF  DISASTER  COUNCIL  TO  CONDUCT  TEST  ALERT  DRILL. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"There  are  a  number  of  responsible  persons  in  San 
Francisco  who  earnestly  believe  we  should  conduct  an 
alert  test  exercise  similar  to  the  test  alert  drill  re- 
cently held  in  New  York  City. 

"The  New  York  test  was  primarily  a  police  action. 

All  traffic  was  stopped  instantly,  including  arrivals 
and  departures  of  trains,  planes  and  busses,  and  every- 
one was  compelled  to  take  shelter. 

"For  our  guidance,  we  would  appreciate  an  opinion 
on  the  following  questions: 

"1.  What  authority  would  we  in  San  Francisco  have 
should  we  determine  to  conduct  such  a  test? 

"2.   If  we  do  have  the  authority  in  San  Francisco, 

in  whom  is  the  authority  vested  (police,  Mayor, 
Director  of  Civil  Defense,  etc.)? 

"3.   If  we  do  not  have  the  authority  to  conduct  a 
similar  test,  to  what  extent  could  we  go  in 
conducting  a  test  alert  drill? 

"We  would  appreciate  an  early  reply  concerning  these 
questions. " 

Supplemental  verbal  information  received  from  Admiral  Cook  is 
that  the  test  contemplated  is  to  be  conducted  in  conjunction  with 
all  other  communities  of  the  Bay  Area.   That  the  test  is  to  be  con- 
ducted with  the  cooperation  of  the  State  of  California  by  the  call 
of  the  Governor.   That  the  cooperation  of  the  public  is  to  be  volun- 
tary. 
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OPINION 

Ordinance  No.  4045  as  amended  establishes  the  San  Francisco 
Disaster  Council  and  Disaster  Corps.  The  purpose  of  this  is  to  pre- 
pare adequate  plans  for  the  mobilization  of  the  resources  of  the 
community  to  cope  with  disaster. 

Section  4  of  this  Ordinance  states  in  part  as  follows: 

"Commander.   Powers  and  Duties.  There  is  hereby- 
created  the  office  of  Commander.  The  Mayor  is  designa- 
ted as  the  Commander. 


"The  Commander  is  hereby  empowered: 


"(c)   To  govern  and  direct  the  efforts  of  the  San 
Francisco  Disaster  Corps  in  the  accomplishment  of  the 
purposes  of  this  ordinance " 

The  Mayor,  as  Commander,  therefore  has  the  authority  to  govern 
and  direct  the  test  which  you  contemplate. 

Section  3  (a)  of  the  same  ordinance  states  in  part  as  follows: 

"It  shall  be  the  duty  of  the  San  Francisco  Disaster 
Council  and  it  is  hereby  empowered: 

"(a)  To  develop  a  plan  for  meeting  any  disaster. 
Such  plan  shall  provide  for  the  effective  mobilization 
of  all  the  resources  of  the  community,  both  public  and 
private." 

Under  this  section,  the  Disaster  Council  has  the  duty  to  have 
a  plan  for  a  test  alert  drill. 

Section  1535.3  of  the  Military  and  Veterans'  Code  of  the  State 
of  California  states  in  part  as  follows: 

"Governor's  authority  in  preparing  for  civil  defense 
of  State.  The  Governor  may,  in  accordance  with  the  plan 
and  program  for  the  civil  defense  of  this  State: 


"(g)   Take  all  other  preparatory  steps,  including  the 
partial  or  full  mobilization  of  civil  defense  organizations 
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in  advance  of  actual  disaster,  and  including:  the  order- 
ing of  test  exercises  to  insure  the  furnishing;  of  ade^ 
quately  trained  and  equipped  forces  of  civil  defense 
personnel  in  time  of  need." 

The  Governor  therefore  has  specific  authority  to  call  such  a 
test.   In  calling  such  a  test  the  Governor  is  exercising  the  in- 
herent police  power  of  the  State  which  has  been  delegated  to  him 
by  the  legislature. 

Under  Ordinance  No.  4045,  the  San  Francisco  Disaster  Council 
and  Disaster  Corps,  when  the  test  is  called  by  the  Governor,  may  do 
all  things  which  are  reasonably  necessary  to  insure  that  the  test 
will  be  effective  and  thrt  it  will  serve  its  purpose. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


TAT 


To:  Disaster  Council  and  Corps 

45  Hyde  Street,  San  Francisco  2 
Attn:   A.  G.  Cook,  R.  ndm.  (Ret.) 
Director 


OPINION  NO.    500 

January  28,    1952 

SUBJECT:      EFFECTIVE   DATE  OF  ORDINANCE    INCREASING 
MAXIMUM  ALLOWABLE    SaLARY  BaSIS   FOR 
RETIREMENT   PURPOSES. 

Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"In  order  that  we  may  be  legally  correct  in  computing 
retirement  allowances  of  the  City  and  County  Retirement 
System,  whose  allowances  are  determined  in  part  by  the 
effectiveness  by  the  Board  of  Supervisors  file  7612-2  finally 
passed  as  an  ordinance  709i|  and  signed  by  the  Mayor  en  Jan- 
uary 3»  1952,  it  will  be  necessary  that  we  know  the  effective 
date  of  this  ordinance." 

OPINION 

Ordinance  No.  709i|.  (Series  of  1939)  provides  for: 

"AMENDING  ARTICLE  3  PART  I  OF  THE  SAN  FRANCISCO  MUNICIPAL 
CODE  RELATING  TO  THE  EMPLOYEES'  RETIREMENT  SYSTEM  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  BY  AMENDING  SEC- 
TIONS 200,  201,  235  and  261  THEREOF  BY  INCREASING  THE 
MAXIMUM  ALLOWABLE  SALARY  BASIS  FOR  RETIREMENT  PURPOSES 
FROM  $700  PER  MONTH  TO  $900  PER  MONTH,  BY  ADDING 
SECTIONS  237.2  and  237*3  THERETO  PROVIDING  FOR  MEMBERS 
CONTRIBUTING  ADDITIONAL  AMOUNTS  TO  THE  RETIREMENT  FUND 
FOR  RETIREMENT  PURPOSES,  AND  REQUIRING  ADJUSTMENT  OF 
ACCOUNTS  AFFECTED,  AND  BY  ADDING  THERETO  SECTION  262 
MAKING  THE  PROVISIONS  OF  THIS  ORDINANCE  EFFECTIVE  WITH 
RESPECT  TO  RETIREMENT  ALLOWANCES  PAYABLE  FOR  TIME  AFTER 
THE  EFFECTIVE  DATE  OF  THIS  ORDINANCE,  TO  ANY  MISCELLAN- 
EOUS OFFICER  OR  EMPLOYEE  WHO  RETIRED  ON  OR  AFTER 
NOVEMBER  1,  1951." 

This  ordinance  was  passed  by  the  Board  pursuant  to  the  powers 
conferred  under  sections  158  and  165.2,  subdivisions  (A)  and  (H)2 
of  the  Charter.   These  Charter  provisions  grant  authority  to  the 
Board  to  increase  the  maximum  allowable  salary  basis  for  retirement 
purposes  by  a  three-fourths  vote  of  the  members. 

Section  158  of  the  Charter  provides  in  part  as  follows: 

"The   board   of   supervisors   is  hereby  empowered   to 
enact,    by  a  vote   of   three-fourths  of  its  marchers, 
any  and  all  ordinances  necessary  to   carry  into  effect 
the  provisions  of  sections  158  to   172,    both  inclusive, 
of  this   charter   .    .    .    .    " 


The  effective  date  of  this  ordinance  depends  upon  whether  the 
ordinance  is  legislative  in  character  or  relates  to  "purely  ad- 
ministrative matters."   (Charter,  §  §16  and  179* )  Ordinances  re- 
lating to  purely  administrative  matters  shall  not  become  effective 
until  ten  days  after  their  passage. 

A  review  of  the  subject  matter  of  this  ordinance  indicates  it 
relates  to  "purely  administrative  matters." 

In  g  MoQuillin,  "Municipal  Corporations,"  3d  ed.,  at  page  255 
the  rule  is  stated  as  follows: 

"The  test  of  what  is  a  legislative  and  what  is 
an  administrative  proposition,  with  respect  to  the 
initiative  or  referendum,  has  further  been  said  to 
be  whether  the  proposition  is  one  to  make  new  law 
or  to  execute  lavr  already  in  existence.   Again,  it 
has  been  said:   'The  power  to  be  exercised  is 
legislative  in  its  nature  if  it  prescribes  a  new 
policy  or  plan;  whereas,  it  is  administrative  in 
its  nature  if  it  merely  pursues  a  plan  already 
adopted  by  the  legislative  body  itself,  or  some 
power  superior  to  it." 

See,  also,  Housing  Authority  of  Eureka  v.  Superior  Court, 
35  C.  2d  550;  Simpson  v.  Hite,  36  C.  2d  25. 


It  is  my  opinion,  therefore,  that  the  effective  date  of 
Ordinance  No.  709i+  (Series  of  1939)  is  January  11+,  1952. 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Retirement  Board 

I4.6O  McAllister  Street 
San  Francisco  2 

Attention  Mr.  Ira  G.  Thompson 
Secretary 
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Opinion  No.  501 
January  31,    1952 

SUBJECT:      POWER   OP   LIBRARY  COMMISSION  TO  LET  NONPROFIT  CORPORATION 
HAVE  QUARTERS   IN  PUBLIC    LIBRARY   -  THE  GREAT  BOOKS  FOUNDA- 
TION. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Public  Library  has  permitted  the  Great  Books 
Foundation  of  Chicago   to  have  quarters  in  the  Main  Library 
Building  gratis  for   some  period  of  time.     The  question  has 
come  to  the   attention  of   the  Commission  as  to    the  legality 
of  this  permit.     The  Library  Commission  would  appreciate  an 
opinion  regarding  this  matter. 

"For  your  information  I  am  enclosing   literature  rela- 
tive to  the  Great  Books  program." 

OPINION 

The  answer  to  the  question  presented  depends  upon  a  considera- 
tion of  the  nature  and  divisions  of  functions  of   certain  officers 
of  the  City  and  County  as  provided  in  the  Charter. 

The  Library  Commission  has  charge  of  the  Public  Library  and 
Reading  Rooms  and  it  may  prescribe  reasonable  rules  and  regulations 
not  inconsistent  with  the  Charter  for  the  administration,    govern- 
ment and  protection  of  the  Library  and  Reading  Rooms.      (Charter   sec. 
I4.3*    last  paragraph,    incorporating  in  effect  the  provisions  of  Chap- 
ter VII  of  Article  VII  of  the  Charter  of  1899  concerning  the  powers 
and  duties  of  the  board  of  library  trustees.) 

However,    the  director  of  property  has  charge  of  "the  sale  and 
lease  of  real  property  and  improvements  thereon  owned  by  the  city 
and  county".      (Charter   sec.   91) 

Charter   sec.   93  provides:     "When  the  department  in  charge  of 
real  property  shall  report  to  the  board  of   supervisors  that  certain 
land  is  not  required  for   the  purposes  of  the   department,    the  board 
of  supervisors,   by  ordinance  may  authorize  the  lease  of    such  pro- 
perty.    The  director  of  property  shall  arrange  for   such  lease  for  a 
period  not  to   exceed  twenty  years,    to   the  highest  responsible  bid- 
der at  the  highest  monthly  rent." 
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No  exception  is  made  in  the  case  of  non-profit  or  charitable 
corporations.      (See  Op.  No.   3&51*    dated  March  23,    191+5 »    dealing 
with  use  by  a  non-profit  corporation  of  a  vacant  ward  at  the  Laguna 
Honda  Home.) 

My  conclusion  in  this  matter  is,    therefore,    that  any  arrange- 
ment whereby  the  Great  Books  Foundation  of  Chicago  is   to  have  quar- 
ters in  the  Public  Library  must  be  made  through  the  Director  of  Pro- 
perty as  above  stated,    and  that  the  Library  Commission  does  not 
have  power   to  make  such  arrangements. 

Respectfully  submitted, 

DION  R.   HOLM, 
City  Attorney. 


CWD 

To:     Mr.   L.   J.  Clarke 
City  Librarian 
San  Francisco  Public  Library 


OPINION  NO.  502 

February  I}.,  1952 

SUBJECT:   PERMITS  FOR  GASOLINE  SUPPLY  STATIONS,  hULK 

STORAGE  OF  PETROLEUM  PRODUCTS  AND  TANK  VEHICLES 
MUST  BE  ISSUED  TO  THE  CORPORATION  ENGAGED  IN  THE 
BUSINESS  AND  NOT  TO  A  DIVISION  THEREOF. 

Gentlemen: 

II  am  In  receipt  of  your  request  for   an  opinion  as  follows: 
REQUEST 

"This   department   is   in  receipt   of  the   following  communica- 
tion from  the   Signal  Oil  Company: 

December  27,   1951 

'City  of  San  Francisco 

Fire  Department 

City  Hall  Miscellaneous  Licenses  &  Taxes 

San  Francisco,   California 

'Gentlemen: 

'After  December  31,  1951 >  Signal  Oil  Company,  a  cor- 
poration wholly  owned  by  Standard  Oil  Company  of 
California,  will  no  longer  be  a  separate  corporate 
entity  but  will  be  an  operating  division  of  Standard 
Oil  Company  of  California. 

'The  business  conducted  by  Signal  Oil  Company  will  be 
continued  under  the  trade  style  and  name  of  Signal  Oil 
Company.   Signal  Oil  Company  villi  continue  issuing  in- 
voices in  their  name  for  distribution  of  the  Signal  brand 
of  petroleum  products. 

'Since  this  change  in  corporate  status  will  not  interrupt 
the  continuity  of  "Signal  Oil  Company"  marketing  through 
the  same  facilities  and  personnel,  we  should  like  to 
maintain  the  present  Eusiness  License,  Wholesale  Busi- 
ness License,  Delivery  License,  Wholesale  Delivery 
License,  Truck  Delivery  License  or  Truck  Inspection 
License,  issued  to  Signal  Oil  Company  and  with  your 
approval  we  will  continue  to  file  the  documents  and 
make  payment  of  the  fee  or  tax  required'  under  your 
ordinance  separately  from  the  reports  and  payments 
of  Standard  Oil  Company  of  California  as  in  the  past. 
The  operations  of  this  division  will  not  be  included, 
therefore,  with  those  of  Standard  Oil  Company  of 
California. 

Very  truly  yours, 

J.  M.  SAWYER,  Secretary' 
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"At  present  the  Signal  Oil  Company  holds  in  its  name 
various  permits  to  operate  gasoline  supply  stations 
issued  by  this  department  and  also  a  bulk  storage 
permit  and  several  tank  vehicle  permits  issued  by 
the  Division  of  Fire  Prevention  and  Investigation* 

"Under  the  circumstances  outlined  in  the  above 
communication,  will  we  be  justified  in  continuing 
the  present  permits  and  issuing  additional  permits 
under  the  name  of  the  Signal  Oil  Company,  or  should 
we  require  that  they  be  transferred  to  the  Standard 
Oil  Company  of  California." 

An  examination  of  the  records  in  the  office  of  the  County 
Clerk  reveals  that  on  January  2,  1952  the  Standard  Oil  Company  of 
California  filed  a  certificate  of  doing  business  under  the  fictitious 
name  of  Signal  Oil  Company, 

OPINION 

Your  request  indicates  that  the  Signal  Oil  Company  presently 
has  the  following  permits  from  the  City  and  County  of  San  Francisco: 


I! 


Gasoline  supply  station  permits; 
Bulk  storage  permits; 
3)  Tank  vehicle  permits. 


The  gasoline  supply  station  permits  are  issued  pursuant  to 
the  provisions  of  section  331  of  the  Fire  Code  (Section  331,  Art. 
10,  Chap.  IV,  Part  II  of  the  San  Francisco  Municipal  Code),  which 
section  provides  in  part  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm,  company 
or  corporation  hereafter  to  establish,  operate  or 
maintain  a  gasoline  supply  station  within  the  limits 
of  the  City  and  County  of  San  Francisco,  where  more 
than  one  (l)  quart  of  gasoline  is  stored  or  kept, 
without  first  obtaining  a  permit  therefor  from  the 
Chief  Engineer  of  the  Fire  Department  in  accordance 
with  the  provisions  of  the  Article  establishing 
procedure  by  Departments  and  Officers  for  the  issu- 
ance, transfer  and  revocation  of  permits  and 
licenses,  and  appeals  based  thereon;,.," 

The  permit  for  the  bulk  storage  of  petroleum  products  is 

issued  pursuant  to  section  203  of  the  Fire  Code  (Section  203,  Article 

6,  Chapter  ij.,  Part  II,  San  Francisco  Municipal  Code),  which  provides 
as  follows s 
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"The  Fire  Marshal  of  the  C  ity  and  County  of  San 
Francisco  may,  when  granting  a  permit  to  store  and 
use  crude  petroleum  for  fuel  in  any  part  of  said  city 
and  county  grant  with  said  permit  an  additional  permit 
to  keep  on  hand  for  use  only  enough  crude  petroleum 
as  said  Fire  Marshal  may  determine  necessary.   Said 
crude  petroleum  shall  be  stored  in  such  a  place  and 
manner  as  said  Fire  Marshal  shall  deem  safe  to  life 
and  property." 

Section  200  of  the  Fire  Code  covering  the  storage  of  crude  petroleum 
provides  that 

"No  person  or  persons,  firm,  company  or  corporation 
shall  keep,  store  or  permit  the  storage  of,  within  the 
limits  of  the  City  and  County  of  San  Francisco,  any 
crude  petroleum,  in  larger  quantities  than  fifty  (50 ) 
gallons,  to  be  always  kept  in  metal  cans  or  iron  tanks, 
except  within  those  portions  of  the  City  and  County  of 
San  Francisco  bounded  and  described  in  the  next  section:" 

The  permit  for  tank  vehicles  is  issued  pursuant  to  section 
1+01  of  the  Fire  Code  (Section  l;01,  Article  12,  Chapter  IV,  Part  II 
of  the  San  Francisco  Municipal  Code),  which  section  provides  as 
follows: 

"It  shall  be  unlawful  for  any  person  engaged  in  the 
business  of  manufacturing,  refining,  distilling,  stor- 
ing or  transporting  any  flammable  liquid  to  maintain, 
operate,  drive  or  use  any  tank  vehicle  for  the  purpose 
of  transporting  flammable  liquid  on  the  public  streets 
of  the  city  and  county  without  first  obtaining  from 
the  Chief  a  permit  and  certificate  of  approval  for 
such  vehicle,  except  as  otherwise  specifically  provided 
for  in  this  Article," 

Section  I4.OO  in  the  said  Article  defines  "person"  as  "any  individual, 
co-partnership,  society,  association,  Joint  stock  company,  corpo- 
ration and  any  combination  of  individuals." 

The  above  sections  provide  that  the  respective  permits  shall 
be  issued  to  the  legal  entity  engaged  in  the  particular  activity. 
Where  the  corporate  structure  is  employed,  the  legal  entity  is  the 
corporation  and  the  permit  must  therefore  be  issued  to  the  corpora- 
tion. There  is  no  authority  for  the  issuance  of  any  of  the  permits, 
where  the  corporate  form  of  business  structure  is  employed,  to  a 
division  of  the  corporation  as  distinguished  from  the  corporation 
itself. 

While  the  Signal  Oil  Company  was  a  corporation,  it  was  such 
a  legal  entity  to  which  the  above  permits  could  be  issued.  However, 
Signal  Oil  Company  is  no  longer  a  separate  corporation,  but  is  being 


operated  as  a  division  of  Standard  Oil  Company  of  California.  This 
is  a  matter  of  internal  management  of  the  Standard  Oil  Company  of 
California,   The  only  legal  entity  actually  engaged  in  business 
is  the  Standard  Oil  Company  of  California, 

Therefore,  I  am  of  the  opinion  that  the  permits  described 
above  may  no  longer  be  issued  in  the  name  of  Signal  Oil  Company, 
but  must  be  issued  in  the  name  of  Standard  Oil  Company  of  California, 
the  only  legal  entity  authorized  to  hold  such  permits. 

The  next  question  which  arises  is  whether  the  new  permits  may 
be  releaued  directly  to  Standard  Oil  Company  of  California  without 
compliance  of  the  transfer  provisions  relative  to  the  respective 
permits,  or  whether  the  formal  procedure  for  the  transfer  of  such 
permits  as  set  forth  in  the  code  must  be  followed. 

I  understand  that  both  Signal  Oil  Company  and  Standard  Oil 
Company  of  California  were  foreign  corporations;  that  Signal  Oil 
Company  was  a  wholly  owned  subsidiary  of  Standard  Oil  Company  of 
California  and  that  in  accordance  with  the  requirements  of  the  law 
of  the  state  of  their  incorporation  there  has  been  a  formal  transfer 
of  the  assets  and  liabilities  of  the  Signal  Oil  Company  to  the 
Standard  Oil  Company  of  California  and  a  dissolution  of  the  Signal 
Oil  Company.  While  Signal  Oil  Company  is  no  longer  in  existence, 
its  corporate  activities  have  not  ceased,  but  are  continued  and 
carried  on  through  the  Standard  Oil  Company  of  California  vhich 
has  succeeded  to  all  the  rights  and  property  of  the  Signal  Oil 
Company,  There  has  therefore  been  in  effect  a  merger  of  the  two 
corporations  with  the  corporate  existence  of  one  being  continued 
in  the  other.  Under  such  a  situation  I  am  of  the  opinion  that  the 
formal  transfer  of  the  permits  in  accordance  with  the  transfer  pro- 
visions relative  to  the  respective  permits  is  not  necessary,  but  that 
the  permits  may  be  simply  reissued  in  the  name  of  the  Standard  Oil 
Company  of  California, 

Should  the  Standard  Oil  Company  of  California  wish  to  have 
designated  on  such  permits  the  fact  that  the  operations  are  being 
carried  on  by  a  separate  division  of  Standard  Oil  Company  of  Cali- 
fornia, I  believe  that  this  could  be  done  by  issuing  the  permits 
as  follows: 

Standard  Oil  Company  of  California,  a  corporation 
Signal  Oil  Company  Division, 

You  are  advised  accordingly. 

Respectfully  submitted, 

LSM  DION  R.   HOLM 

CityAtto  rney 
To:      San  Francisco  Fire  Dept, 

2  City  Hall 

San  Francisco   Attention:  Edward  P,  Walsh,  Chief, 


OPINION  NO.  503 
February  l±,    1952 


SUBJECT:   SALE  OF  FRESH  OR  UNCOOKED  HORSE  MEAT  IN 
CRYSTAL  PALACE  MARKET 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows : 

REQUEST 

May  fresh  or  uncooked  horse  meat  be  sold  in 
the  Crystal  Palace  Market? 

OPINION 

For  the   purpose  of  preventing  the  commingling  of  fresh 
or  uncooked  horse  meat  and  other  fresh  meats,  the  Legislature  of 
19^3  adopted  a  series  of  Health  and  Safety  Code  sections,  among 
which  were  sections  28000  and  28001. 

Section  28000  provided  that  horse  meat  should  not  be 
sold  in  public  markets  where  other  meat  or  meat  food  products  are 
sold.   (Cited  in  7  Attorney  General's  Opinion  151) 

Section  28001  provided  that  any  establishment  offering 
uncooked  horse  meat  for  sale  should  permanently  display  a  sign 
of  a  certain  type. 

In  the  latter  section  the  word  "establishment"  was  used 
for  the  first  time  in  connection  with  restrictions  In  the  sale  of 
fresh  horse  meat. 


were  amended  in  195l>  but  in  such  manner  as  not  to  concern 
present  question. 

Section  28003  of  the  Health  and  Safety  Code  now  provides 
as  follows: 

"Horse  meat  not  to  be  stored,  packed,  etc. , 
where  other  meat  or  meat  food  products  stored,  packed, 
etc.:   Exception:   Public  cold  storage  of  horse  meat 
in  licensed  warehouses.   Horse  meat  shall  not  be  stored, 
packed,  offered  for  sale  or  sold  in  any  establishment 
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or  part  thereof,  or  in  connection  with  any  business  In 
which  other  uncooked  meat,  or  meat  food  products  pre- 
pared from  the  flesh  of  cattle,  calves,  sheep,  lambs, 
swine  or  goats  is  stored,  packed,  cooked,  offered  for 
sale  or  sold.   Exception  to  this  shall  be  made  where  the 
horse  meat  is  stored  in  direct  connection  with  canning 
plants,  for  use  in  cooking  in  hermetically  sealed  con- 
tainers under  state  or  federal  inspection.   The  public 
cold  storage  of  horse  meat  in  licensed  warehouses  is 
permissible;  provided,  the  horse  meat  is  in  original 
sealed  containers,  recorded  as  such  in  the  warehouse 
records  and  the  storage  pile  is  readily  distinguishable 
as  consisting  of  horse  meat;  and  provided  further, 
that  it  shall  not  be  stored,  commingled  with  or  main- 
tained directly  in  contact  with  fresh  or  other  meat 
used  for  human  consumption." 

It  will  be  noted  that  this  section  provides  that  horse 
meat  shall  not  be  stbred,  packed,  offered  for  sale  or  sold  in  any 
establishment  or  part  thereof,  or  in  connection  with  any  business 
in  which  uncooked  meat,  or  meat  food  products  prepared  from  the 
flesh  of  cattle,  calves,  sheep,  lambs,  swine  or  goats  is  stored, 
packed,  cooked,  offered  for  sale  or  sold. 

Prom  the  foregoing  it  will  be  observed  that  the  sections 
dealing  with  the  sale  of  fresh  horse  meat  were  adopted  for  the 
purpose  of  keeping  fresh  horse  meat  away  from  other  kinds  of  fresh 
meats  so  that  a  customer  could  not  be  confused  or  defrauded.   If 
this  be  so,  it  must  be  evident  that  the  following  language  used  in 
section  28003  of  the  Health  and  Safety  Code  be  analyzed  and  inter- 
preted in  the  light  of  the  legislative  intent:   ".  .  .in  any 
establishment  or  part  thereof,  or  in  connection  with  any  other 
business." 

The  word  "establishment"  has  been  variously  defined. 
In  Webster's  New  International  Dictionary,  second  edition,  we 
find: 

"The  place  where  one  is  permanently  fixed 
for  residence  or  business;  residence,  including 
grounds,  furniture,  equipage,  retinue,  etc.,  with 
which  one  is  fitted  out;  also,  an  institution  or 
place  of  business,  with  its  fixtures  and  organized 
staff;  as  large  establishment;  a  manufacturing 
establishment." 

However,  whatever  definition  is  here  adopted  must 
necessarily  have  reference  to  the  purpose  sought  to  be  accom- 
plished.  It  is,  therefore,  useless  to  cite  here  the  many  cases 
generally  defining  the  word  "establishment". 
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Section  28003  prohibits  sale  in  any  establishment  or 
part  thereof.   The  Crystal  Palace  Market  is  a  huge  public  market 
with  numerous  concessions  or  departments,  A  large  public  market, 
of  course,  is  an  establishment  devoted  to  the  sale  of  food  and 
other  items.  Each  concession  or  independent  department  is  also 
an  establishment  devoted  to  the  sale  of  some  kind  of  merchandise. 
Under  these  circumstances,  the  word  "establishment"  as  used  in  the 
Code  section  covers  the  market  as  a  whole  and  also  each  unit  as 
a  whole;  but,  in  addition,  the  Legislature  used  the  following 
language:   "or  part  thereof."  The  use  of  these  words  indicates 
that  the  Legislature  did  not  want  fresh  horse  meat  sold  in  any 
part  of  an  establishment,  which,  of  course,  would  mean  any  part 
of  a  large  market  or  any  part  of  a  smaller  establishment  such  as 
a  department  or  concession  within  the  greater  establishment.  So 
that  there  would  be  no  question  about  it,  and  as  a  final  clincher, 
the  Legislature  said: 

"...  or  in  connection  with  any  business  in 
which  other  uncooked  meat  I    ~.    .  is  sold." 

I  know  of  no  manner  or  language  by  which  the  Legislature 
could  more  aptly  have  stated  its  intention  than  by  the  language 
employed  in  Section  28003.  The  Legislature,  in  effect,  stated 
that  no  fresh  horse  meat  could  be  sold  anywhere  in  a  public  market 
where  other  indicated  fresh  meats  are  sold. 

It  is  my  opinion,  therefore,  that  the  language  used 
conclusively  determines  that  fresh  horse  meat  cannot  be  sold  in 
the  Crystal  Palace  Market  or  in  any  part  thereof  so  long  as  Other 
indicated  fresh  meat  shall  be  sold. 


Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 

To:   Erwin  C.  Sage,  M.  D. 

Acting  Director  of  Public  Health 

Through: 

Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

WAD 


Opinion  No.  50l| 
February  1},  1952 

SUBJECT:   BANCHERO  (FIRE  DEPARTMENT)  -  ENTITLED  TO  CREDIT  FOR 
PRIOR  SERVICE  IN  DETERMINING  SALARY  INCREMENTS  UNDER 
SECTION  36  OF  THE  CHARTER  (AND  TO  RETROACTIVE  PAY 
THEREFOR)  AND  PROMOTIONAL  EXAMINATION  CREDITS  UNDER 
SECTION  II4.6  OF  THE  CHARTER. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows: 

REQUEST 

"Request  has  been  made  by  Ernest  Banchero,  a  regular 
member  of  this  department,  that  certain  seniority 
rights  accrued  to  him  through  previous  service  in  the 
department  be  accredited  to  his  present  service  record. 

"The  pertinent  facts  are  as  follows: 

"Ernest  Banchero  was  regularly  appointed  as  a  probationary 
fireman  from  the  Civil  Service  eligible  list,  effective 
on  August  11,  1936  and  permanently  appointed,  effective 
February  11,  1937. 

"On  August  13,  19I4.6 ,  he  resigned  from  the  department  on 
his  own  volition  and  in  good  standing  and  withdrew  his 
accumulated  contributions  to  the  Retirement  Fund. 

"On  June  1,  19l|.9 ,   he  re-entered  the  service  by  way  of 
a  civil  .service  entrance  examination  and  since  then  he 
has  been  paid  the  salary  fixed  by  Section  36  of  the 
Charter  for  the  first,  second  and  third  year  of  service, 
respectively. 

"He  has  redeposited  the  amount  previously  withdrawn  from 
the  Retirement  Fund  and  he  now  requests  that  he  be  given 
credit  for  his  previous  service, 

"He  also  refers  to  a  recent  opinion  issued  by  you  in 
the  case  of  a  police  officer,  to  wit:   Opinion  N0.I4.65> 
dated  November  29,  1951. 

"Under  the  circumstances  heretofore  set  forth  - 

"(a)   Is  fireman  Ernest  Banchero  entitled  to  credit 
for  the  time  served  in  this  department  prior 
to  his  resignation,  for  purposes  of  salary 
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increment   under  the   provisions   of   Section 
36   of  the    Charter?    and 

"(b)    If   the    answer  to    (a)    is    'yes',    is   he    entitled 
to  retroactive  pay  from  June   1,    19l\9 ,    his 
second  entry  into   the   department?    and 

"(c)    In  the   event   of  his  participation  in  a  promo- 
tional examination  in  the   department , is  he 
entitled  to   seniority  credits   accrued  prior 
to  his  resignation  under  the   provisions  of 
Section  IJ4.6   of   the    Charter?" 


OPINION 

Section  36  of  the  Charter  provides,  in  part,  as  follows: 
11 

"In  determining  years  of  service  necessary  for 
a  driver,  stoker,  tillerman,  truckman  and  hoseman  to 
receive  the  annual  compensation  sum  of  $3>&6o,  $3>900, 
and  $ij.,080,  respectively,  as  provided  for  herein, 
service  rendered  prior  to  the  effective  date  of  this 
amendment  shall  be  given  full  credit  and  allowed." 

The  language  underscored  above  is  identical  with  the 
language  appearing  in  Section  35»5  of  the  Charter,  and  which  (as 
you  pointed  out)  I  have  already  interpreted  in  my  opinion  No.  l\.65, 
dated  November  29,  19f?l.   As  I  have  heretofore  stated  (in  the  prior 
opinion) ,  no  limitation  appears  from  the  above  underscored  language 
that  the  service  must  have  been  continuous  (and  without  interruption) 
in  order  to  be  allowed.   I  assume,  from  your  inquiry,  that  Ernest 
Banchero  during  the  period  in  question  was  occupying  a  position 
classified  as  that  of  a  driver,  stoker,  tillerman,  truckman  or 
hoseman  in  the  Fire  Department.   Under  such  circumstances,  I  must 
conclude  that  Mr.   Banchero  is  entitled  to  credit  for  the  period 
of  time  he  served  as  such  a  driver,  stoker,  tillerman,  truckman 
or  hoseman  in  the  Fire  Department  prior  to  his  resignation,  for 
purposes  of  salary  increment  under  the  provisions  of  Section  36 
of  the  Charter.   This  answers  your  inquiry  (a). 
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You  next  ask  whether  Mr,  Banchero  is  entitled  to  retro- 
active pay  from  June  1,  19i|-9,  his  second  entry  into  the  Fire 
Department,   Prom  this  I  assume  that  the  facts  would  show 
Mr.  Banchero  did  not  receive  the  full  pay  to  which  he  was  entitled, 
under  the  provisions  of  Section  36  of  the  Charter.   In  answer  to 
this  inquiry  I  must  state  that  Mr.  Banchero  is  entitled  to  retro- 
active pay  from  June  1,  19^9  (assuming,  of  course,  that  he  has 
been  improperly  paid  from  that  date).   The  defense  of  the  Statute 
of  Limitations  is  not  here  available  to  the  City,  as  three  years 
have  not  elapsed  from  June  1,  19I4.9 >  as  would  have  had  to  elapse  to 
make  section  338  C.C.P.  here  applicable.   This  answers  your 
inquiry  ( b ) . 

Section  llj.6  of  the  Charter  provides,  in  part,  as  follows: 


"(c)   For  Promotion  to  the  Rank  of  Lieutenant 
in  the  Fire  Department:   one  per  cent  of  the  total 
credits  allowed  for  the  entire  examination  shall  be 
allowed  for  each  year  of  service  in  the  fire  depart- 
ment until  a  maximum  of  fifteen  per  cent  is  reached;" 

Here  again,  we  have  an  instance  where  the  identical 
words,  "each  year  of  service",  are  used  in  both  the  Fire  and 
Police  provisions  of  Section  II4.6  of  the  Charter,  and  as  I  pointed 
out  in  my  prior  opinion  (supra),  no  limitation  appears  from  this 
language  that  the  years  of  service  to  be  considered  must  have  been 
continuous  (and  without  interruption)  in  order  to  be  allowed. 
Hence,  I  must  conclude  that  Mr.  Banchero  is  entitled  to  seniority 
credits  for  the  period  of  time  he  served  as  a  driver,  stoker, 
tillerman,  truckman  or  hoseman  in  the  Fire  Department  prior  to 
his  resignation,  in  calculating  the  years  of  service  for  promo- 
tional examination.   Of  course,  it  is  to  be  understood  that  the 
credit  so  allowed,  is  toward  aiding  in  calculating  the  number  of 
full  years  of  Mr.  Banchero' s  service  in  the  Fire  Department, 
This  answers  your  inquiry  (c). 

You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
NSW  City  Attorney 

TO:  San  Francisco  Fire  Department 
Room  2  City  Hall 
San  Francisco 

Attention  Edward  P.  Walsh,  Chief 
of  Department. 


Opinion  No.   505 
February  k>    1952 

SUBJECT:      CAN  PROVISION  BE  MADE  TO  PAY  NEW   EMPLOYEES    (IN  CERTAIN 

CLASSIFICATIONS)   AT  A  RATE  FIXED   IN  THE  SALARY  STANDARDI- 
ZATION ORDINANCE  SCHEDULES  FOR  THE  PAYMENT  OF  EMPLOYEES 
IN  THE  SECOND  YEAR  OF  SERVICE? 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

REQUEST 

"The  Civil  Service  Association  has  requested  the  Civil 
Service  Commission  and  the  Board  of  Supervisors  to  provide 
authority  in  the    salary  ordinance  or   the  salary   standardiza- 
tion ordinance  under  which  new  employees  in  some  classifica- 
tions could  enter  the  service  at  the   salary  fixed  in  the 
salary   standardization  schedules  for   the  second  year  of  ser- 
vice rather  than  the  entrance  salary.      It  is   suggested  that 
this  authority  be  exercised  in  those  classifications  where 
we  have   difficulty  in  recruiting  new  employees. 

"The  Board  of  Supervisors  has  requested  the  Commission 
to   submit  to  it  our  recommendations  regarding  this  proposal. 

"We  have  understood  that  when  the  Board  of  Supervisors 
fixes  a   salary  standardization   schedule  for  a  classification 
pursuant  to  the  provisions   of  Section  I5l»    and  the  salary 
standardization   schedule   provides  a  rate   of  pay  for  the  first 
year   of    service  and  so  on  to  a  maximum  rate  of  pay,    such 
schedule  must  be  applied  uniformly  as  provided  in  Section  151 
of  the  Charter,    and  Sections   71  and  73*    and  that  having  once 
fixed  and  specified  a  rate  of  pay  for  the  first  year  of   ser- 
vice it  is  not  possible   to    establish  legal  authority   to  pay 
a  rate  higher   than  that  fixed  in  the   salary  standardization 
schedule* 

"Will  you  now  advise  us  if  in  your   judgment  legal  auth- 
ority  can  be    established  to   appoint   employees  upon  entrance 
to  the   service  at  a  rate  higher   than  the   entrance  rate  fixed 
for   such   service  in  the   schedule  of  compensations  adopted 
pursuant  to  Soction  151  of  the  Charter. 
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OPINION 


Section  151  of  the  charter  provides,  in  part,  as  follows: 

"»  •  •  •  Under  the  schedules  of  compensation  re- 
commended by  the  Civil  Service  Commission  and  adopted 
by  the  board  of  supervisors  as  herein  provided,  like 
compensation  shall  be  paid  for  like  service,  based  upon 
the  classification  as  provided  in  section  lip.  of  the 
charter,  and  for  those  classifications  of  employment 
in  which  the  practice  is  customary,  the  proposed  sche- 
dules of  compensation  shall  provide  for  minima,  inter- 
mediate, and  maxima  salaries  and  for  a  method  of  ad- 
vancing the  salaries  of  employees  from  the  minimum  to 
the  intermediate  and  to  the  maximum  with  due  regard  to 
seniority  of  service." 

It  is  evident  from  a  reading  of  section  151  of  the  charter  that 
where  a  schedule  of  compensation  provides  for  a  rate  of  pay  for  the 
first  year  of  service,  which  is  then  graduated  upwards  to  a  maximum 
rate  of  pay  for  additional  years  of  service,  that  that  schedule  must 
be  applied  uniformly  to  all  city  employees  affected,  and  "with  due 
regard  to  seniority  of  service." 

To  allow  new  employees  in  certain  classifications  to  enter  the 
city  service  at  the  salary  fixed  in  the  salary  standardization  sche- 
dules for  the  second  year  of  service  rather  than  the  on trance  salary, 
would  do  violence  to  the  evident  requirement  that  the  schedules 
adopted  must  be  applied  uniformly,  and  to  the  specific  requirement 
that  in  applying  a  method  of  advancing  the  salaries  of  employees 
from  the  minimum  to  the  intermediate  and  to  the  maximum  ~  it  must 
be  done  "with  due  regard  to  seniority  of  service."  The  proposal  in 
question,  on  its  very  face,  completely  disregards  the  charter  re- 
quirements that  this  advance  in  salary  be  made  with  regard  to  senior- 
ity of  service* 

You  are  therefore  advised  that  there  is  no  legal  authority  for 
paying  employees,  upon  entrance  to  tho  city  service,  at  a  rate  high- 
er than  the  entrance  rate  fixed  for  such  salaries  in  the  schedule  of 
compensations  adopted  pursuant  to  section  151  of  the  charter. 

Rospectfully  submitted, 

NSW  DION  R.  HOIM,  City  Attorney. 

To:  Civil  Service  Commission 

Attn:  Mr.  William  L»  Henderson 
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OPINION  NO.  506 

February  Ij.,  1952 

SUBJECT:   APPEAL  TO  BOARD  OP  SUPERVISORS  UPON  DENIAL 
OP  APPLICATION  TO  RECLASSIFY  PARCEL  MUST 
BE  SUBSCRIBED  BY  OWNERS  OF  TWENTY  PER  CENT 
OF  THE  PROPERTY  AFFECTED  (WHICH  IS  PROPERTY 
WITHIN  THREE  HUNDRED  FEET  OF  THE  EXTERIOR 
BOUNDARIES  OF  PARCEL  SOUGHT  TO  BE  RECLASS- 
IFIED .  ) 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  wherein  you 
asked  to  be  advised  concerning  the  appeal  from  the  decision  of  the 
City  Planning  Commission  denying  the  application  of  the  owner  of 
property  located  on  the  west  line  of  Scott  Street  southerly  from 
Page  Street,  from  second  residential  district  to  commercial  district. 
You  state  as  follows: 

"For  your  information,  the  City  Planning  Com- 
mission disapproved  the  application  of  Mr,  Hanley  on 
December  13,  1951.  On  December  27,  1951,  this  office 
received  a  letter  from  Henry  H.  Y.  Yee,  on  stationery 
of  Attorney  James  M.  Hanley,  appealing  from  the  de- 
cision of  the  City  Planning  Commission.   However  no 
petition  with  the  requisite  signatures  and  other 
data  of  20$  of  the  property  owners,  within  300  feet 
of  the  exterior  boundary  sought  to  be  rezoned,  was 
submitted." 

Attached  to  your  request  you  have  a  letter  from  the  at- 
torney for  the  applicant  which  reads  in  part  as  follows: 

"On  Monday,  December  31  $    195l>  I  was  informed 
by  telephone  that  the  said  appeal  had  not  been  per- 
fected for  the  reason  that  20%  of  the  property  owners 
within  the  300  ft.  area  'affected,  have  not  signed  or 
joined  in  said  appeal.' 

"The  appeal  is  filed  as  provided  for  in  Section 
117.1  of  the  City  Charter.  The  property  attempted  to  be 
rezoned  before  the  City  Planning  Commission,  appeal 
taken  therefrom  is  a  single  parcel  25'  x  100'.   It  is 
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the  only  parcel  affected.  There  is  no  need  of  'inter- 
ested property  owners '  within  the  area  to  participate 
in  the  20$  count  of  appellant.  The  appellant  owner 
in  this  case  is  the  sole  person  'affected.'   Therefore, 
a  100$  count  of  the  property  oi^ner  or  owners  affected 
has  been  filed  with  your  Board.  The  appellant's  ap- 
peal is  in  legal  form  and  should  be  passed  upon." 

You  asked  to  be  advised  whether  the  attorney  is  correct  • 
in  his  contention   '  that  the  provisions  of  section  11?  of  the 
Charter,  requiring  that  the  appeal  be  subscribed  by  owners  of  20$ 
of  the  property  affected, have  been  satisfied  by  the  subscription 
to  the  appeal  by  the  owner  himself. 

OPINION 


Section  11?  of  the  Charter  provides  in  part  as  follows 

u .  .  .  that  the  commission  shall  notify,  in 
writing,  not  less  than  ten  days  prior  to  said  hearing, 
applicants  for  proposed  changes,  and  all  persons  whose 
names  and  addresses  are  shown  on  the  assessment  roll  as 
owners  of  property  within  three  hundred  feet  of  all  ex- 
terior boundaries  of  the  area  affected  by  the  proposed 
changes  of  the  time  and  place  of  hearing,  which  names, 
addresses  and  other  information  shall  be  furnished  by 
the  applicant  in  the  form  required  by  the  comnission; 
that  the  commission,  after  hearing  shall,  by  reso- 
lution, approve  or  disapprove  the  proposed  change 
which,  if  approved,  shall  not  become  effective  for 
thirty  days;  that  appeal  may  be  taken  from  the  ruling 
of  the  commission  by  filing  written  protest  with  the 
board  of  supervisors,  and  if  such  protest  is  sub- 
scribed by  the  owners  of  twenty  per  cent  of  the""proper- 
ty  affected,  the  supervisors  shall  fix  a  time  and  a 
place  for  he  "ring  such  objections  which  shall  be  not 
less  than  ten  nor  more  than  thirty  days  after  such 
filing,  and  must  decide  thereon  within  ten  days  of  the 
start  of  such  hearing;  .  .  .  ," 
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Section  l\6   of  the  City  Planning  Code  (Sec.  lj.6,  Part  II, 
Chapter  II,  Article  2  of  the  San  Francisco  Municipal  C ode )  provides 
that  the  "appeal  shall  be  sent  to  the  City  Engineer  for  checking, 
and  he  shall  inform  the  Board  of  Supervisors  as  to  the  percentage  of 
property  delineated  upon  the  map  mentioned  in  Section  l\2   of  this 
Article,  the  owners  of  which  have  joined  in  said  protest  or  appeal." 

I  am  of  the  opinion  that  where  the  application  to  rezone 
property  by  the  owner  of  the  property  in  question  is  denied  by  the 
City  Planning  Commission,  the  appeal  taken  by  filing  of  written 
protest  with  the  Board  of  Supervisors  must  be  subscribed  by  the 
owners  of  20$  of  the  property  affected,  the  property  affected  being 
the  property  within  300  feet  of  the  exterior  boundaries  of  the  parcel 
sought  to  be  reclassified.   (Property  oxmed  by  the  City  is  to  be  dis- 
regarded in  computing  percentage  of  property  owners  necessary  to 
perfect  appeal  from  ruling  of  City  Planning  Commission  to  Board  of 
Supervisors.   City  Attorney's  Opinion  No,  5l8,  dated  December  17, 
1932.) 

It  has  been  definitely  established  that  the  use  to  which  an 
owner  places  his  property  may  affect  the  value  of  adjoining  property, 
either  injuriously  or  beneficially* 

See  MARCULSSCU  v.  CITY  PLANNING-  COMMISSION,  7  Cal.  App.  (2d) 
371.  The  MARCULSSCU  cass  involved  a  petition  of  adjacent  property 
owners  for  the  reclassif icaticnof  the  property  in  question.  The 
court  there  held  that  an  adjacent  property  owner  was  an  "interested 
property  owner"  within  the  meaning  of  section  117  of  the  Charter  and 
stated  at  page  376: 

"It  needs  no  argument  to  show  that  an  adjacent 
property  owner  is  interested  in  the  use  to  which  his 
neighbor  may  legally  put  his  property,  for  obviously 
such  use  must  affect  the  value  of  his  adjoining 
property,  either  injuriously  or  beneficially."   (Emphasis 
added) 

An  "interested  property  owner"  is  an  owner  of  property 
within  a  distance  of  300  feet  from  the  exterior  boundaries  of  the 
area  sought  to  be  rezoned. 

See:   (1)  Rules  of  City  Planning  Commission, 
Art.  VI,  Sec.  l(l)(c), 

(2)  Opinion  of  City  Attorney,  No.  l|13, 
dated  August  2,  1951 • 


It  is  obvious  from  the  above,  therefore,  that  the  con- 
tention of  the  attorney  in  the  instant  case  that  the  parcel  sought 
to  be  reclassified  is  the  only  parcel  affected  by  the  denial  of  the 
application  by  the  City  Planning  Commission  is  without  merit. 

You  are  therefore  advised  that  inasmuch  as  the  appeal 
filed  by  the  applicant  in  the  instant  case  was  not  subscribed  by 
the  owners  of  20$  of  the  property  within  300  feet  of  the  exterior 
boundaries  of  the  property  sought  to  be  re  zoned,  the  appeal  was  not 
properly  perfected  as  required  by  section  117  of  the  Charter, 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 

LSM 

To:   Board  of  Supervisors 

Attention:  Mr,  John  R.  McGrath,  Clerk 


Opinion  So*  507 

X6,  1952 


Mr*  tfarry  Foaa 
Controller,  city  and  County 
of  Mo  funnel ooo 
City  Hall 

Son  Frtnciaoo 

•CWKCYJ     OVkRTXift  DOS  OKttASaD 

SCKARD  A,   OLZV*  FAYABX*  TC 

HEIRi.   -  .ft 

Coer  Mr*  tfoaa: 

Yon  hav*  rscueatad  an  -"tolnion  of  this  off lo*  relative  to 
your  right  to  approve  an  overt lae  tineroll  for  -fit.   atfawre. 
A»  Oliva  vho  died  on  January  8,  195* •     Tho  ov*rtii»  referred 
to  la  this  tine  roll  oonatituted  tho  unueed  extra  duty  to 
hit  credit  ot  tho  tlaw  of  hie  death. 

On  lloveafeer  12*  1$J|£  ay  predeeosaor,  John  J.  O'Toolo*  wrote 
an  opinion  on  tho  rl  ht  of  ho  Ira  of  d«cc*ae4  aeabero  of  tho 
Polio*  ffeoertaeat  to  receive  pnynente  for  aecninulated  over* 
tine  credited  to  a  neaber  at  tho  tlno  of  hla  death,  i  aai 
In  eoaplete  agreement  vlth  thla  opinion  and  I  an  eneloelaf; 
a  copy  of  It  la  order  that  yon  stay  hav*  it  In  your  f  lla  and 
any  approve  the  tiaoroll  In  connection  therewith. 

Vory  truly  youra, 

axo*  ».  mm 

City  Attorney 


U-205 

November  12,  1914-8 


SUBJECT:   RIGHT  OP  HEIRS  OF  DECEASED  MEMBERS 
OP  POLICE  DEPARTMENT  TO  PAYMENTS 
FOR  ACCUMULATED  OVERTIME  CREDITED 
TO  MEMBER  AT  TIME  OP  DEATH 


Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Under  section  35. 5i  of  the  Charter  of  the  City  and 
County  of  San  Francisco  and  the  various  subdivisions  of 
said  section,  the  Police  Commission  may  authorize  the 
Chief  of  Police  to  require  the  members  of  the  Police 
Department  to  work  in  excess  of  the  basic  week  of  service 
during  any  one  week. 

"It  has  been  the  policy  of  the  Police  Commission  to 
allow  the  members  who  perform  this  extra  service  the  option 
of  compensation  or  equivalent  time  off  at  a  later  date. 
For  those  members  who  elect  to  take  the  time  off  at  a  later 
date,  the  time  worked  is  accredited  to  their  accumulated 
overtime . 

"Since  the  beginning  of  the  present  calendar  year, 
nine  active  members  of  the  department  have  died.  All  of 
these  members  had  extra  time  accredited  to  them  for  services 
performed  under  the  provisions  of  the  various  subdivisions 
of  Section  35. 5z  of  the  Charter.   It  is  the  belief  of  this 
Commission  that  the  heirs  of  these  members  should  be  paid 
the  amount  of  the  overtime  accredited  to  them  at  the  hourly 
compensation  rate  in  effect  at  the  time  of  death. 

"This  matter  has  been  discussed  informally  with  members 
of  the  Civil  Service  Department  and  the  Controller's  Office, 
and  we  have  been  informed  that  it  has  been  the  policy  not 
to  reimburse  anyone  for  such  extra  duty  performed  after  the 
individual  who  earned  same  has  died. 

"We  would  appreciate  a  ruling  from  you  on  this  matter 
as  explained  above." 

OPINION 

The  applicable  provisions  of  the  Charter  are  as  follows: 

"SECTION  35. 5i  (d)  Whenever  in  the  judgment  of  the 
police  commission  public  interest  requires  the  services  of 
any  member  to  serve  in  excess  of  the  basic  week  of  service 
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during  any  week,  the  said  police  commission  may  authorize 
the  chief  of  police  to  permit  said  service,  and  said  member 
shall  be  compensated  therefor  or  shall  receive  equivalent 
time  credited  to  him  in  lieu  thereof  in  accordance  with  this 
subsection. 

"For  service  performed  in  excess  of  the  basic  week, 
members  shall  be  compensated  on  the  basis  of  straight 
time  in  accordance  with  the  ratio  which  said  excess 
service  bears  to  the  basic  week  of  service  and  the 
annual  compensation  provided  therefor  in  section  35«5» 
or  in  lieu  thereof  equivalent  time  off  duty  with  pay. 

■it   -«-  ■>;■  •j:-  -};-  •>{•  ■;;-  ■$;-  -;;-  •<;-  ■s;-  -i:-  ■>;-  a   -j;-  -;;-  $;*  •>;•  •;;-  -:c-  -;.-  #  >> 

"The  police  commission  is  hereby  authorized  to  require 
a  member  or  members  to  work  more  than  forty-four  (kk) 
hours  per  week  in  any  week  when  public  necessity  requires 
such  services,  and  the  member  or  members  so  serving  more 
than  forty-four  (,kk)   hours  shall  be  granted  added  compensa- 
tion or  time  off  with  pay  for  said  extra  service  performed." 

It  is  to  be  noted  that  under  the  wording  of  the  foregoing 
provisions  the  member  shall  be  compensated  for  duly  authorized 
extra  time  worked  or  in  lieu  thereof  shall  be  granted  equivalent 
time  off  duty  with  pay.  The  mandatory  wording  of  Section  J>S*S\ 
thus  creates  a  unilateral  obligation  the  part  of  the  City  and 
County  to  pay  money  to  the  member  f or  properly  authorized  over- 
time worked  without  further  consideration  on  the  part  of  the 
member,  and  it  may  be  paid  as  extra  compensation  at  the  time 
the  overtime  is  worked,  or  as  continuing  salary  while  the  employee 
is  absent  from  duty.  Until  the  obligation  is  discharged  in 
either  one  of  the  foregoing  manners  the  liability  to  compensate 
for  the  overtime  work  continues,  and  this  liability  may  be  en- 
forced in  an  action  by  the  employee  upon  his  separation  from 
service  without  having  taken  the  equivalent  time  off.   (See: 
Clark  v.  Personnel  Board,  £6  Cal.App.2d  1+99;  Howard  v.  Lamp  ton, 
67  A. C.A.  529) .  Upon  the  member's  death  without  having  been 
granted  the  equivalent  time  off  with  pay,  this  right  of  action 
inures  to  the  benefit  of  his  personal  representative.   (Sec.  £73» 
Probate  Code). 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
heirs  or  personal  representatives  of  the  deceased  member  having 
properly  authorized  accumulated  overtime  to  his  credit  at  the 
time  of  death  should  be  paid  the  cash  equivalent  of  such  overtime 
upon  a  proper  showing  of  their  right  to  succeed  thereto. 

Very  truly  yours, 

V 

JOHN  J.  0 'TOOLE,  City  Attorney 


Opinion  No.    508 
February  7,    1952 

SUBJECT:      APPROVAL  OF  THE  BOARD   OF  SUPERVISORS   IS  NOT  REQUIRED  FOR 

THE  ISSUANCE  BY  THE  RECREATION  AND   PARK  DEPARTMENT  OF   PER- 
MITS TO  SUCCESSFUL  BIDDERS  FOR   THE   INSTALLATION  AND   MAIN- 
TENANCE  OF  BEVERAGE,    FOOD  VENDING  MACHINES   OR  VENDING 
STANDS   IN  PUBLIC    PARKS. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Recreation  and  Park  Commission  is  currently  pre- 
paring for  advertising  an  invitation  to  bidders  on  the  pro- 
posal to  operate  concessions  covering  the  installation  and 
maintenance  of  coin-operated  vending  machines  in  public  parks. 
These  various  machines  would  dispense  such  items  as  candy  bars, 
oigarettes,  sandwiches,  chewing  gum,  and  coffee. 

"The  answer  of  the  City  Attorney  to  the  following  ques- 
tion is  respectfully  requested: 

"Would  issuance  of  permits  by  the  Recreation  and  Park 
Commission  to  the  successful  bidders,  for  the  above  concessions, 
require  approval  of  the  Board  of  Supervisors,  or  does  Section 
3  of  Ordinance  No.  6562  of  the  Board  of  Supervisors  authorize 
the  issuance  of  such  permits  without  Board  of  Supervisor  ap- 
proval as  a  requirement?" 

OPINION 

Section  1  of  Ordinance  6562  covering  the  installation  and  main- 
tenance of  beverage,  food  vending  machines  or  vending  stands  pro- 
vides as  follows: 

"Section  1.  The  head  of  any  department  in  charge  of 
improved  city  property,  a  building  or  space  therein,  except- 
ing space  inside  and  outside  of  offices  in  the  City  Hall,  may, 
when  such  arrangements  seem  to  him  desirable  from  the  stand- 
point of  both  the  department' s  operations  and  the  welfare  of 
the  employees,  and  with  the  approval  of  the  Chief  Administra- 
tive Officer,  Board  or  Commission  concerned,  arrange  through 
the  Purchaser  of  Supplies  for  the  installation  of  stands  dis- 
pensing food  products,  or  for  the  installation  of  machines  or 
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stands  dispending  candy,  gum,  popcorn,  peanuts,  tobacco 
products,  newspapers,  periodicals  and  '  soft'  beverages." 

Section  3  of  the  said  ordinance  provides  as  follows: 

"Section  3.  The  Public  Utilities  Commission,  the 
Recreation  and  Park  Commission  and  the  Board  of  Trustees 
of  the  War  Memorial  shall  have  exclusive  right  to  arrange 
for  such  installation  for  space  under  their  respective 
jurisdictions.'1   (Emphasis  added) 

It  should  be  noted  that  section  3  of  said  ordinance  gives  to 
the  Recreation  and  Park  Department  the  exclusive  right  to  arrange 
for  the  installation  of  the  beverage  and  food  vending  machines  and 
vending  stands  on  space  under  its  jurisdiction.  Section  7  provides 
that  agreements  for  such  installation  may  not  bind  the  City  beyond 
the  end  of  the  fiscal  year  in  which  the  agreement  is  executed,  and 
any  such  agreement  is  revocable  by  the  City  for  cause  without  notice, 
and  without  cause  on  30  days  notice.  The  vending  machines  and 
stands  are  maintained  under  permits  issued  by  the  department  auth- 
orized under  the  ordinance  to  enter  into  such  agreements.   (Section 
8,  Ordinance  No*  6562) 

There  is  no  provision  in  Ordinance  No.  6£62  requiring  the  ap- 
proval of  the  Board  of  Supervisors  for  the  issuance  of  permits  by 
the  Recreation  and  Park  Commission  to  successful  bidders  under  said 
ordinance* 

The  permit  issued  under  said  ordinance  cannot  in  any  way  be  con- 
sidered a  lease  of  park  lands,  which  would  require  the  approval  of 
the  Board  of  Supervisors  by  ordinance  under  section  i|2  of  the  Char- 
ter. 

You  are  therefore  advised  that  there  is  no  requirement  for  the 
approval  by  the  Board  of  Supervisors  for  the  issuance  of  permits  by 
the  Recreation  and  Park  Department  to  successful  bidders  for  the 
purpose  of  installing  and  maintaining  of  beverage,  food  vending 
machines  or  vending  stands  in  public  parks. 

Respectfully  submitted, 

DION  R.  HOLM, 
LSM  City  Attorney 

To:  Recreation  and  Park  Department 
Attn:  Mr.  Edward  A.  McDevitt 
Secretary 


Opinion  No.  509 
February  7,  1952. 

SUBJECT:  ART  COMMISSION  AS  INITIATOR  OP  PROCEEDINGS. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opin- 
ion as  follows: 

REQUEST 

"Will  you  please   advise  me  whether   the   Art  Commis- 
sion of   the  City  and   County  of  San  Francisco   has 
authority  under   the   Charter    to   initiate   capital 
projects,    or  whether   its   authority  is  restricted 
to  review  and   approval   or   disapproval  of   such 
projects  which  may  be   initiated  by  other   City  de- 
partments. 

"The   Art  Commission,    as   a   City  department,   does 
not,    I  know,    own  or  have   assigned  to    it   any  land 
or  buildings.      However   the   question  is  whether   the 
Commission  has   the   power   to    initiate   --    say  an  arts 
building  for  which  they  would  have   to  purchase   prop- 
erty  and  on  which  they  would  have   to   construct   the 
building." 

OPINION 

Section  Ij.6  of  the  Charter  of  the  City  and  County  of  San 
Francisco  would  seem  to  be  definitive  of  the  powers  of  the  Art 
Commission. 

In  the  first  paragraph  of  Section  ij.6,  it  is  provided, 
to  wit: 

"No  work  of  art  shall  be  contracted  for  or  placed  or 
erected  on  property  of  the  city  and  county  or  become 
the  property  of  the  city  and  county  by  purchase,  gift 
or  otherwise,  except  for  any  museum  or  art  gallery, 
unless  such  work  of  art,  or  a  design  or  model  of  the 
same  as  required  by  the  commission,  together  with  the 
proposed  location  of  such  work  of  art,  shall  first 
have  been  submitted  to  and  approved  by  the  commission. 
....  No  existing  work  of  art  in  the  possession  of 
the  city  and  county  shall  be  removed,  relocated  or 
altered  in  any  way  without  the  approval  of  the  commis- 
sion, except  as  otherwise  provided  herein.   The  commis- 
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sion  shall  have  similar  powers  with  respect  to 
the  design  of  buildings,  bridges,  viaducts, 
elevated  ways,  approaches,  gates,  fences,  lamps 
or  other  structures  erected  or  to  be  erected  upon 
land  belonging  to  the  city  and  county,  and  concern- 
ing arches,  bridges,  structures  and  approaches 
which  are  the  property  of  any  corporation  or  private 
individual  and  which  shall  extend  over  or  upon  any 
street,  avenue,  highway,  park  or  public  place  belong- 
ing to  the  city  and  county.   Said  commission  shall  so 
act  and  its  approval  shall  be  required  for  every 
such  structure  which  shall  hereafter  be  erected  or 
contracted  for,  and  may  advise  in  respect  to  lines, 
grades  and  platting  of  public  ways  and  grounds," 

The  third  paragraph  of  said  section  provides,  to  wit: 

"The  Commission  shall  supervise  and  control  the 
expenditure  of  all  appropriations  made  by  the 
board  of  supervisors  for  music  and  the  advancement 
of  art  or  music," 

The  language  throughout  all  of  Section  lj.6,  setting  forth 
the  powers  and  duties  of  the  Art  Commission,  stresses  supervise 
or  approval, 

"Supervision"  is  defined  in  Webster's  New  Inter- 
national Dictionary,  Second  Edition:   "to  over-see 
for  direction;  to  superintend;  to  inspect  with 
authority," 

The  same  dictionary,  however,  defines  "initiate":  "to 
make  a  beginning  with;  to  originate;  to  perform  the  first  act," 

However,  Section  9  of  the  Charter  of  the  City  and  County 
of  San  Francisco  provides  as  followa: 

"The  board  of  supervisors  may,  by  ordinance, 
confer  on  any  officer,  board  or  commission  such 
other  additional  powers  as  the  board  may  deem 
advisable," 
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Therefore  it  would  seem  to  be  clear  that  under  its 
present  powers  the  Art  Commission  does  not  have  the  authority 
to  initiate  capital  projects*   It  can  only  act  if  the  Board  of 
Supervisors  should  originate  the  project  as  a  project  for  music 
or  the  advancement  of  art  or  music,  and  then  the  Art  Commission 
would  have  the  supervision  and  control  of  the  expenditure  of 
the  appropriation  made  by  the  Board  of  Supervisors  for  the  afore- 
said purpose  but  such  power  to  initiate  arts  project  could  be 
granted  by  the  Board  of  Supervisors  under  Section  9  of  the 
Charter  if  said  Board  deemed  it  advisable » 


Respectfully  submitted, 


DION  R.  HOLM 
JPM  City  Attorney 


To:   Mr.  David  E.  Lewis 
General  Manager 
Recreation  and  Park  Department 


Opinion  No.  $10 

February  8,  1952 

SUBJECT:   PUBLIC  UTILITIES  COMMISSION— DOES  CHARTER  SECTION 
13*  REQUIRE  THAT  UTILITY  RATES  BE  FIXED  TO  PAY  ALL 
EXPENSES 

Dear  Sir: 

You  have  submitted  the  following  request  for  opinion: 

REQUEST 

"Supervisor  Mancuso  respectfully  requests  thnt  you  advise 
him  whether  the  provisions  of  the  first  clause,  first 
sentence,  fourth  paragraph  of  Section  130  of  the  Charter 
are  mandatory  or  merely  permissive." 

OPINION 

Charter  sec,  130  after  providing  that  "The  ^public 
utilities/  commission  shall  have  power  to  fix,  change  and  adjust 
rates,  charges  or  fares  for  the  furnishing  of  service  by  any 
utility  under  its  jurisdiction,"  goes  on  to  provide  (fourth 
paragraph) : 

"Rates  for  each  utility  shall  be  spi  fixed  that  the  revonue 
therefrom  shall  be  sufficient  to  pay,  for  at  least  the  suc- 
ceeding fiscal  year,  all  expenses  of  every  kind  and  nature 
incident  to  the  operation  and  maintenance  of  said  utility, 
together  with  the  interest  and  sinking  fund  for  any  bonds 
issued  for  the  acquisition,  construction  or  extension  of 
said  utility;  provided  that,  should  the  commission  propose 
a  schedule  of  rates,  charges  or  fares  for  said  utility  which 
shall  not  produce  such  revenue,  it  may  do  so  with  the  approval 
of  the  board  of  supervisors,  by  a  two-thirds  vote  and  it  shall 
thereupon  be  incumbent  to  provide  by  tax  levy  for  the  addition- 
al amount  necessary  to  meet  such  deficit.  All  other  changes  in 
rates,  charges  or  fares  as  proposed  by  the  commission  shall  be 
submitted  by  the  commission  to  the  board  of  supervisors  for  ap- 
proval, and,  except  as  in  this  section  otherwise  provided,  it 
shall  require  a  two-thirds  vote  of  the  board  of  supervisors, to 
reject  the  rate  changes  as  proposed  by  the  commission,  and  if 
so  rejected,  such  proposed  changes  in  schedules  of  rates, 
charges  or  fares  shall  be  returned  to  the  commission  for  revision. 
If  the  supervisors  shall  fail  to  act  on  any  such  proposed  schedule 
within  thirty  days,  the  schedule  shall  thereupon  become  effec- 
tive," 
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In  statutes  the  word  "shall"  is  frequently  directory 
rather  than  mandatory  or  permissive.   The  entire  statute  may  be 
resorted  to  in  order  to  ascertain  its  proper  meaning.  (Estate  cf 
Mitchell.  20  Cal.  2d  I4.8,  £lj  Carter  v,"  Seaboard  Finance  Co., 
33  Cal.  2d  56^,573) 

The  part  of  section  130  about  which  you  inquire  deolares 
the  policy  by  which  the  Public  Utilities  Commission  is  to  be  guided 
in  fixing  rates.  That  oolicy  is  that,  if  possible,  utilities  shall 
be  self-supoorting  so  that  resort  to  tax  monies  will  not  be  necessary. 
Section  130  recognizes  that  this  policy  cannot  always  be  carried  out 
and  makes  provision  for  a  tax  levy  to  meet  a  deficit. 

The  Public  Utilities  Commission  is  the  body  which  determines 
what  the  rates,  charges  and  fares  for  the  several  utilities  shall  be 
and  whether  it  is  possible  to  fix  a  rate  which  will  make  a  particular 
utility  self-sustaining.  As  said  in  Hurst  v.  San  Francisco,  33  Cal. 
2d.  298,  301 j   "It  is  clear  from  section  130  that  the  primary  duty 
and  right  to  fix  rates  rests  with  the  commission  rather  than  the 
board."  And  in  San  Francisco  v.  Boyd,  22  Cal.  2d  68£,  690:   "The 
courts  will  not  interfere  with  that  determination  unless  the  action 
is  fraudulent  or  so  palpably  unreasonable  and  arbitrary  as  to  in- 
dicate an  abuse  of  discretion  as  a  matter  of  law." 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Mr.  John  R,  McGrath 

Clerk  of  the  Eoard  of  Supervisors 
cc:   Supervisor  Edward  T.  Mencuso 

GEB 


OPINION  NO.  511 


February  18,  1952 


SUBJECT:    CONTRACT  BETWEEN  NATIONAL  RECORDS  MANAGEMENT 
COUNCIL  AND  CITY  AND  COUNTY  OF  SAN  FRANCISCO; 
WHETHER  COUNCIL  HAS  PERFORMED  AGREEMENTS  UNDER 
CONTRACT;  SURVEY  OF  RECORDS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Since  receipt  of  your  Opinion  No.  492,  concerning  'Con- 
tract between  National  Records  Management  Council  and 
City  and  County  of  San  Francisco;  What  is  required  of 
Council  to  fulfill  Promises  of  Contract,'  there  has  been 
filed  with  the  Clerk  of  the  Board  of  Supervisors  by  the 
National  Records  Management  Council  the  attached  pamphlet 
labeled  'A  Records  Management  Installation  in  the  City 
and  County  of  San  Francisco.'   This,  apparently,  is  the 
Council's  final  report, 

"You  will  note,  in  such  report,  that  the  first  nine  pages, 
entitled  'Introduction'  re-states  exactly  what  was  con- 
tained in  the  Council's  'Cumulative  Progress  Report  of 
Records  Management  Task  Force,'  copy  of  which  was  furnished 
you  at  the  time  of  request  for  the  opinion  hereinbefore 
referred  to. 

"You  will  note  also  that  the  balance  of  the  report  transmitted 
herewith,  commencing  on  Page  10,  is  captioned,  'What  Remains 
to  be  Done. • 

"Assuming  the  attached  document  to  be  the  final  report  of 
the  National  Records  Management  Council,  will  you  now 
indicate  your  final  position  on  the  question  whether  or 
not  the  National  Records  Management  Council  has  performed, 
under  the  terms  of  its  agreement  with  the  City,  copy  of 
which  agreement  has  already  been  furnished  you." 
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OPINION 

Performance  by  the  National  Records  Management  Council,  the 
Consulting  Firm,  has  been  questioned  in  connection  with  two  require- 
ments of  the  contract,  that  is,  the  design  or  installation  of  a 
controlled  record  keeping  system  for  a  number  of  departments,  offices 
or  agencies  of  the  City  and  the  submission  of  a  "full  and  complete 
final  report  covering  in  detail  the  entire  examination  and  study, 
together  with  the  Consulting  Mrm1  s  detailed  analysis  of  the  facts 
disclosed  thereby,  its  opinions  and  conclusions  drawn  therefrom, 
and  recommendations  based  thereon," 

"Controlled  record  keeping"  is  a  t  phrase  originating  with 
the  Consulting  Firm.   It  refers  to  the  control  of  the  accumulation 
of  records  in  a  department  or  office  by  setting  up  schedules  for 
the  period  of  their  retention  and  ultimate  disposition*  Briefly 
the  system  involves  an  inventory  of  all  records  in  a  particular 
department  or  office,  an  appraisal,  securing  required  clearance 
and  a  scheduling  for  disposition.  These  steps  are  outlined  on 
page  7  of  the  report  and  detailed  in  Appendices  II  and  III  of 
the  report.   It  is  the  contention  of  the  Consulting  Firm  that 
they  have  installed  the  foregoing  system  in  the  Water  Department 
and  the  Civil  Service  Commission  where  it  is  alleged  complete 
inventories,  appraisals  and  schedules  have  been  established* 
They  further  contend  that  partial  schedules  have  been  established 
in  other  departments  and  offices  mentioned  in  the  report  and  that 
from  these  partial  surveys  the  systems  can  be  readily  adapted  by 
the  department  or  office  to  all  their  records  by  use  of  the  formula 
set  forth  in  the  report.  If  the  contentions  of  the  Consulting  Firm 
are  found  to  be  correct,  it  is  my  opinion  that  they  can  legally 
establish  performance  of  the  requirement  of  the  contract  for  a 
design  of  a  controlled  record  keeping  system  for  a  number  of 
departments,  offices  or  agencies  of  the  City.   I  would  suggest 
that  a  copy  of  this  opinion  and  a  copy  of  the  report  be  sent  to 
the  departments  for  their  comments. 

As  to  the  second  matter  in  dispute,  the  submission  of 
the  final  report  required  by  paragraph  2  of  the  contract,  it  is 
my  opinion  that  those  officials  charged  with  approving  final  pay- 
ment under  the  contract  can  validly  take  the  position  that  there 
has  not  been  complete  performance  of  this  requirement.  The  report 
submitted  with  your  letter  does  not  in  my  judgment  constitute  "a 
full  and  complete  final  report  covering  in  detail  the  entire 
examination  and  study,  together  with  the  Consulting  Firm's 
detailed  analysis  of  the  facts  disclosed  thereby,  lbs  opinions 
and  conclusions  drawn  therefrom,  and  recommendations  based  thereon," 
The  report  sets  forth  specific  recommendations  and  accomplishments 
for  certain  departments  but  it  does  not  appear  to  me  to  cover  in 
detail  the  entire  examination  and  study  or  a  detailed  analysis 
of  the  facts  disclosed  thereby. 
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For  example,  although  it  is  generally  stated  on  page 
7  that  the  "City  installs  controlled  record  keeping",  it  cannot 
be  determined  from  the  report  in  what  particular  departments  or 
offices  such  installations  have  been  made.  The  Consulting  Firm 
orally  claims  that  the  Civil  Service  Commission  is  one  such 
department,  but  I  do  not  find  that  this  is  set  forth  in  the 
report.  Likewise  surveys  were  made  in  other  departments  that 
are  not  mentioned  in  the  report,  e,g,,  the  Controller'^  de- 
partment , 

Upon  the  basis  of  the  information  before  me  you  are 
advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr,  Dan  Gallagher 

Board  of  Supervisors 


TJB 


OPINION  NO,  512 

February  28,  1952 

SUBJECT:  ELIGIBILITY  OF  PHILIP  GREEN  TO  APPOINTMENT 
AS  REFEREE  OF  JUVENILE  COURT 

Dear  Sir: 

I  have  received  your  letter  asking  my  opinion,  in  substance, 
as  to  whether  Philip  Green,  recently  appointed  as  Referee  of  the 
Juvenile  Court,  is  legally  eligible  for  such  appointment.   It  is 
understood  that  your  question  is  asked  in  light  of  the  fact  that 
immediately  prior  to  January  1,  1952,  Mr.  Green  had  been  a  resident 
and  citizen  of  Seattle,  Washington. 

In  connection  with  my  formulation  of  the  following  advice, 
I  have  given  detailed  consideration  to  the  letter,  transmitted  to  me 
with  your  request  for  opinion,  received  by  you  from  John  R.  Estle, 
President  of  the  San  Francisco  City  and  County  Employees  Union  Local 
"714-7 .  Your  request,  considered  together  with  that  mentioned  letter, 
poses  the  possibility  of  ineligibility  of  Mr.  Green  upon  two  bases, 
to  wit,  (1)  failure  to  meet  the  residential  requisites  for  a  referee 
as  set  up  in  Part  Two  of  the  Code  of  Civil  Procedure,  and  (2)  fail- 
ure to  meet  the  requirements  of  an  "elector",  under  the  contention 
(in  the  mentioned  letter)  that  sections  21+1 ,  275  and  1020  of  the 
Government  Code  require  such  "elector"  qualifications. 

Those  two  issues  will  be  herein  treated  in  the  order  in 
which  set  out  above, 

OPINION 

In  civil  actions  the  court  may,  on  application  of  the  par- 
ties, or  on  its  own  motion,  direct  a  reference  under  certain  circum** 
stances.  (Code  of  Civil  Procedure,  sec.  639)   A  party  to  such  an 
action  may  object  to  the  appointment  of  a  referee  on  various  grounds; 
among  such  grounds  being  the  want  of  any  of  the  qualifications  pre- 
scribed by  statute  to  render  a  person  competent  for  service  as  a 
juror.   (CCP  6L|.l )   Section  198  of  the  same  Code  requires,  for  com- 
petency as  a  juror,  that  one  be  "A  citizen  of  the  United  States  of 
the  age  of  twenty-one  years  who  shall  have  been  a  resident  of  the 
State  and  of  the  county  or  city  and  county  for  one  year  immediately 
before  being  selected  and  returned." 

It  must  be  noted  that  Section  6I4.I ,  noted  above,  is  in  Part 
Two  of  the  Code  of  Civil  Procedure;  which  part  of  the  code  is  titled 
"Civil  Actions",  and  prescribes  the  system  of  procedural  rules  in 
civil  actions. 

Section  3U»  Code  of  Civil  Procedure,  provides  as  follows: 

"The  provisions  of  this  code  relating  to  the  commence- 
ment and  prosecution  of,  and  the  practice,  procedure, 
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and  enforcement  of  judgments  and  decrees  in,  actions 
and  proceedings  in  trial  courts,  shall  apply  to  all 
such  courts,  except  where  special  provision  is  made 
for  particular  courts,  or  where  a  general  provision 
is  not  applicable  by  reason  of  jurisdictional  limit- 
ations," 

Assuming  that  the  matter  of  the  qualifications  of  a  referee 
is  one  relating  to  practice  or  procedure,  and  not  a  matter  of  sub- 
stantive law,  it  is  my  opinion  that  the  foregoing  Section  3k»   Code  of 
Civil  Procedure,  does  not  operate  so  as  to  demand  that  the  referee 
in  question  herein,  i.e.,  of  the  Juvenile  Court,  possess  the  resi- 
dential qualifications  set  up  in  Section  6i|l,  same  code,  for  a  referee 
in  the  ordinary  "civil  action".   Section  3^4-  contains  an  exclusion 
which  I  believe  applicable  herein;  for,  while  it  provides  for  uniform- 
ity of  operation  of  the  code  provisions  (re  practice  and  procedure) 
throughout  all  courts,  it  excepts  such  operation  "where  special 
provision  is  made  for  particular  courts. 

The  Welfare  and  Institutions  Code  (Juvenile  Court  Law, 
sections  550  et  seq. )  contains  an  exposition  of  both  substantive 
and  procedural  law  with  regard  to  the  special  proceedings  which 
originate  in,  and  are  processed  through,  the  Juvenile  Court  System, 
The  Juvenile  Court  operates  in  a  domain  of  special  statutory  creation 
and  Jurisdiction,  and,  indeed,  is  not  to  be  looked  upon  as  a  "trial 
court"  in  the  generally  accepted  sense.   (IN  RE  DARGO.  8l  Cal,  App. 
(2)  205;  PEOPLE  v.  SUPERIOR  COURT,  101+  Cal.  App.  276.)  Hence,  the 
entire  scheme  contained  in  the  provisions  of  Part  Two,  Code  of  Civil 
Procedure,  wherein  is  contained  the  one-year  residential  requirement 
for  referees  in  civil  actions  (C.C.P.,  61+1),  must  be  held  inapplica- 
ble to  the  special  proceedings  in  a  Juvenile  Court, 

While  the  Welfare  and  Institutions  Code  provides  the  judge 
of  the  Juvenile  Court  with  power  to  appoint  referees  (Sections  S7k 
et  seq.),  it  is  significant  that  nowhere  in  the  provisions  thereof  is 
any  requirement  set  up  with  regard  to  particular  residential  quali- 
fications of  such  referees.   Since  the  Juvenile  Court  proceeding  is  of 
special  statutory  origin,  and  to  be  distinguished  from  a  civil  action, 
the  omission  of  the  legislature  to  provide  residential  qualifications 
(for  referees)  in  the  creative  legislation  is  indicative  of  a  legis- 
lative intention  that  there  were  to  be  no  such  requirements,   (See 
CARPENTER  v,  PACIFIC  MUTUAL  LIFE  INS.  CO.,  10  Cal.  (2)  307,  at  pages 
327-328;  IN  RE  DANFORD,  157  Cal.  1*25,  at  1(28;  IN  RE  PETERSON,  56  Cal, 
App.  (2)  791,  at  795.) 

Language  in  the  DANFORD  case,  supra,  is,  by  analogy,  perti- 
nent to  our  present  consideration.  Therein,  in  a  disbarment  pro- 
ceeding of  special  statutory  creation,  the  attorney  proceeded  against 
contended  that  the  proceedings  against  him  were  fatally  defective 
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for  the  reason  that  no  written  findings  of  fact  were  made  by  the 
lower  court.  In  holding  no  such  findings  necessary,  the  court  said: 

"Proceedings  on  an  accusation  against  an  attorney  are 
prescribed  by  sections  287  to  297  of  the  Code  of  Civil 
Procedure.  These  sections  outline  a  complete  scheme, 
covering  the  details  of  charge,  process,  plea,  trial 
and  Judgment.  .  ,  .  The  procedure  is  in  almost  all 
respects  dissimilar  to  that  provided  for  civil  actions, 
and,  as  it  makes  no  mention  of  findings,  there  is  no 
reason  for  holding  that  the  Legislature  intended  to 
import  the  need  of  findings  into  it.  This  Court  has 
uniformly  treated  disbarment  proceedings  as  peculiar 
to  themselves,  and  governed  exclusively  by  the  Code 
sections  specifically  covering  them.  ..." 

All  of  the  foregoing  principles  may  be  transplanted  into  our 
instant  situation,  and  the  Court's  language  so  paraphrased  as  to 
cover  the  matter  now  being  considered.  Herein,  special  provisions 
or  a  detailed  character,  to  be  distinguished,  as  shown  above,  from 
the  rules  applicable  in  "civil  actions"  (Part  Two,  Code  of  Civil 
Procedure),  are  set  up  in  a  different  code  (Welfare  and  Institutions). 
In  this  latter  Code,  which  provides  for  special  proceedings  "peculiar 
to  themselves",  the  legislature  has  made  no  mention  of  particular 
residential  qualifications  for  referees,  and,  to  employ  the  principle 
and  paraphrase  the  language  of  the  DANFORD  case,  "there  is  no  reason 
for  holding  that  the  legislature  intended  to  import  the  need  for 
particular  residential  qualifications  of  Juvenile  Court  referees  into 
the  Juvenile  C  ourt  law." 

It  must  next  be  considered  whether  any  provision  of  the  Govern- 
ment Code  makes  a  demand  for  residential  qualifications  which  cannot 
be  satisfied  by  Mr.  Green.  That  code,  generally,  governs  the  ques- 
tion of  qualifications  of  public  officers. 

Initially,  a  referee  in  a  judicial  proceeding  is  an  officer 
exercising  judicial  functions.  (APARTMENT,  ETC.  FINANCING  CORPOR- 
ATION v.  HILL,  69  Cal.  App.  276;  IN  RE  HATHAWAY,  71  N.Y.  238.) 

As  officers  exercising  judicial  functions,  referees  fall  within 
the  category  of  "civil"  officers.   (1+2  AM.  JUR.  ("Public  Officers") 
p.  897  #22,   P.  898  #27.) 

The  present  issue  of  eligibility  must  be  decided  in  light  of 
the  following  basic  principles  declared  in  CARTER  v.  COMMISSION  ON 
QUALIFICATIONS,  llj.  Cal.  (2)  179,  at  page  182: 
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"At  the  outset  it  should  be  noted  that  the  right  to 
hold  public  office,  either  by  election  or  appointment, 
is  one  of  the  valuable  rights  of  citizenship,  Mr. 
Mechera  in  his  work  on  Public  Officers,  section  67 , 
refers  to  the  right  to  hold  a  public  office  under  our 
political  system  as  an  ' implied  attribute  of  citizen- 
ship.' The  exercise  of  this  right  should  not  be  declared 
prohibited  or  curtailed  except  by  plain  "  provisions  b?~ 
law.  Ambiguities  are  to  be  resolved  in  favor  of 
eligibility  to  office  .  .  ."   (Emphasis  added) 

It  is  certain  that  a  referee  of  the  Juvenile  Court  is  not  a 
county  officer,  but  is  an  adjunct  or  attache  of  the  statewide  Superior 
Court  system.  This  conclusion  is  inescapable  in  view  of  the 
decisions  that  the  Superior  Court  is  a  constitutionally  created 
state  court,  and  not  a  county  court  (SACRAMENTO,  ETC.  DRAINAGE 
DIST.  v.  SUPERIOR  COURT,  196  Cal.  i\li\.) ,  that  a  phonographic  reporter 
of  a  Suporior  Court  is  not  a  county  officer,  but  part  of  the  state 
Judicial  system  (PRATT  v,  BROWNE,  135  Cal.  6I4.9) »  and  that  a  secre- 
tary of  a  Superior  Court  is  not  a  county  officer,  but  an  adjunct 
of  the  statewide  system.   (NOEL  v.  LEWIS,  35  Cal.  App.  658 } 
Hence,  the  "county  officer"  residential  requirements  (elector  of 
the  county)  contained  in  Government  Code,  Section  2I4.OOI,  are  inap- 
plicable to  the  instant  referee  appointment. 

It  is  my  opinion  that  Section  1020  of  the  Government  Code 
governs  the  appointment  herein.  That  section  provides  as  follows: 

"A  person  is  incapable  of  holding  a  civil  office  if 
at  the  time  of  his  election  or  appointment  he  is  not 
21  years  of  age  and  a  citizen  of  the  State."   (Emphasis 
added) 

The  "citizens of  the  state"  include  "All  persons  born  out  of  the 
the  State  who  are  citizens  of  the  United  States  and  residing  within 
the  State."   (Government  Code,  sec,  21+1  (b)   The  act  of  coming  to 
California  from  another  state,  with  intention  to  remain  in  Califor- 
nia, makes  a  citizen  of  the  United  States  a  citizen  of  California, 
The  question  of  intent  to  remain  is  a  factual  one,   (9  Cal,  Jur, 
83I4.  et  seq, )  Thus,  if  Mr,  Green  abandoned  his  Washington  residence 
with  intent  to  become  a  resident  of  California,  he  became  a  citizen 
of  this  state  by  taking  up  residence  therein.   Such  residence  could 
be  lost  only  by  a  union  of  act  (of  leaving  California)  and  intent 
(of  abandoning  his  California  residence  and  taking  up  residence 
elsewhere.).    (Government  Code,  sec.  2144-. ) 
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It  will  be  noted  that  Government  Code,  section  1020,  refers 
to  appointment  (as  well  as  election)  to  a  civil  office .   In  9  Ops, 
Atty,  Gen,  79,  the  Attorney  General  of  the  state  has  held  that 
section  1020  is  the  controlling  one  where  the  civil  office  is 
acquired  by  appointment ,    as  distinguished  from  election.   Therein, 
he  distinguished  section  1020  from  section  275 »  same  code,  which 
provides  as  follows: 

"UrQe  ss  otherwise  specifically  provided,  every 
elector  is  eligible  to  the  office  for  which  he  is 
an  elector,  and  no  person  is  eligible  who  is  not 
such  an  elector," 

I  agree  with  the  Attorney  General  in  his  analysis,  as  made 
in  the  opinion  referred  to  above,  of  Section  275  as  applying  only  to 
the  qualifications  (as  elector)  of  one  for  elective  office,  Further- 
more, I  believe  that  Section  27I4.,  Government  Code,  which  proclaims 
that  "an  elector  has  no  rights  or  duties  beyond  those  of  a  citizen 
not  an  elector,  except  the  right  and  duty  of  holding  office  and 
voting",  must  be  read  together  with  the  before  noted  Section  275 J  so 
that,  together,  the  net  force  and  application  of  Section  271;  must 
be  restricted  to  the  matter  of  holding  an  elective,  as  distinguished 
from  appointive,  office. 

Under  the  expression  of  principle  in  the  CARTER  case, 
supra,  i,e»,  that  the  right  of  a  citizen  to  public  office  "should 
not  be  declared  prohibited  or  curtailed  except  by  plain'  provisions 
of  law",  and  that  "ambiguities  are  to  be  resolved  in  favor  of 
eligibility  to  office",  the  foregoing  interpretation  seems  compulsory. 

Further  language  in  the  CARTER  case  buttresses  the  position 
taken  above.  At  page  186  thereof  the  Court  said: 

"There  is,  of  course,  a  well-defined  and  fundamental 
difference  between  the  acquisition  of  an  office  by 
appointment  on  the  one  hand,  and  by  election  on  the 
other.  An  office  is  acquired  by  appointment  in  the 
exercise  by  the  appointing  authority  of  a  delegated 
power.  An  office  is  acquired  by  election  as  the 
direct  choice  of  all  the  members  of  the  class  or 
body  from  whom  the  choice  can  be  made," 

Thus  the  Supreme  Court  has  given  approbation  to  the  dis- 
tinctions made  above,  under  my  view  and  that  of  the  Attorney  General, 
and  in  the  same  case  the  Court  indicated  that  a  long  standing  ex- 
pressed opinion  of  the  Attorney  General  is  entitled  to  great  weight 
in  the  problem  of  interpretation,   (See  CARTER  case,  supra,  at 
pages  183-185)  Furthermore,  the  legislature  is  presumed  to  have 
intended  a  difference  of  meaning  by  virtue  of  the  different  language 
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used  in  Sections  1020  and 275,  Government  Code,  as  discussed  above 
|ee_McCARTHY  v.  BD.  OF  FIRE  COMMISSIONERS,  37 'cal.  App? "?l,  a?   ' 

.^M.  5enCo'  lf '  Under  ?he  factual  test  re  residence  delineated 
S  r!i%S'  -reen4  aS  a.cltlzen  of  the  United  States,  became  a  citizen 
Spf^Si  2?  I*   a?  re^aln^d  such  t0  the  tine  of  his  appointment  as 
referee  of  the  Juvenile  Court,  it  is  my  view  that  the  appointment 
waS<  valid  under  applicable  state  law,  and  you  are  accordingly  so 

dO.  V  X  SGU# 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
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To:  Mr.  Harry  D,  Ross,  Controller 

cc:  H  on,  Milton  D,  Sapiro 

Judge  of  the  Juvenile  Court 
Youth  Guidance  Center 
375  Woodside  Avenue 
San  Francisco  14 


Opinion  No.  £13 
February  28,  1952 


SUBJECT:  JURISDICTION  OF  CITY  PLANNING  COMMISSION  TO  EXERCISE 
ITS  POWERS  RELATIVE  TO  THE  CONSTRUCTION  OF  MULTIPLE 
DWELLINGS  UPON  A  SITE  WITHIN  THE  PRESIDIO  OF  SAN  FRAN- 
CISCO. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"This  Department  has  before  it  for  approval  applica- 
tions for  building  permits  for  the  construction  of  some 
ninety-six  dwellings  upon  a  site  within  tho  Presidio, 
These  are  proposed  to  be  built  under  the  "Wherry"  Act 
which  provides  for  construction  by  private  enterprise 
of  housing  on  military  reservations, 

"In  view  of  the  fact  that  this  development  within  the 
city  limits  of  San  Francisco  involves  a  significant 
change  in  use  of  land  which  would  affect  its  future 
development  in  many  ways,  and  because  of  the  precedent 
which  if  established  might  result  in  even  more  exten- 
sive development  of  this  park  area,  the  Department 
desires  your  opinion  before  approving  these  permits, 

"Specifically,  your  opinion  is  requested  as  to  the  fol- 
lowing: 

1,  Is  this  area  within  the  jurisdiction  of  the  City 
Planning  Commission,  so  that  it  may  be  included  in 
the  exercise  of  the  Commission's  function  and  duty 

a)  to  prepare  and  adopt  a  master  plan? 

b)  to  advise  as  to  conformity  with  the  master  plan? 

c)  to  act  in  an  advisory  capacity  to  the  Board  of 
Supervisors  in  any  matter  affecting  the  physical 
improvement  and  development  of  the  city  and 
county? 

2,  If  this  area  should  be  leased  to  a  private  corpora- 
tion and  by  that  corporation  laid  out  in  blocks  and 
developed  with  apartments,  would  the  city  of  San 
Francisco  have  municipal  jurisdiction  over  the 
area,  (a)  as  to  regulating  the  original  subdivi- 
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"vision  and  (b)  as  to  the  regulation  of 
land  uses  through  zoning? 


3»   If  it  docs  not,  who  then  would  exercise  govern- 
mental jurisdiction  in  this  new  urban  area, 

a)  levying  and  collecting  'municipal1  taxes, 
if  any 

b)  furnishing  police  and  fire  protection 

c)  furnishing  community  facilities  such  as 
water  supply,  transit,  recreation,  library 
service,  etc. 

"Your  opinion  on  the  questions  raised  in  this  letter 
would  be  greatly  appreciated  by  the  Department  of 
City  Planning." 

OPINION 

The  questions  raised  by  your  request  involve  the  juris- 
diction of  the  City  and  County  of  San  Francisco,  as  a  political 
subdivision  of  the  State  of  California,  over  the  area  of  land  com- 
monly known  as  the  Presidio  of  San  Francisco,  which  is  completely 
within  the  territorial  limits  of  the  City  and  County  of  San  Fran- 
cisco.  An  answer  to  your  question  requires  a  review  of  the  his- 
tory of  the  Presidio,   This  history  has  been  set  forth  in  the  fol- 
lowing cases  which  have  arisen  concerning  the  status  of  the  Presid- 
io:  Standard  Oil  Company  v.  California,  291  U.S.  21+2,  78  L.Ed.  775, 
(involving  the  power  of  the  State  of  California  to  collect  gasoline 
taxes  on  gasoline  sold  by  the  Standard  Oil  Company  to  the  army 
post  exchange  of  the  Presidio),  and  the  cases  of  U.S.  v.  Watkins 
(Dist.  Ct.  N.D.  Cal.,  S.D.)  22  Fed.  (2)  I4.37,  and  U.S.  v.  Bateman 
(C.C.)  2>h   Fed.  86  (both  of  which  cases  involved  the  jurisdiction 
of  the  United  States  to  try  a  person  for  a  murder  committed  in  the 
Presidio) . 

A  brief  history  of  the  Presidio  is  set  forth  in  the  case 
of  Standard  Oil  Co.  v.  California,  supra,  by  the  United  States 
Supreme  Court  as  follows: 

"The  Presidio  of  San  Francisco,  a  tract  of  more  than 
fourteen  hundred  acres,  lies  within  that  city  and  the 
Golden  Gate,  and  is  within  the  exterior  limits  of  Calif- 
ornia.  Established  as  a  military  post  under  Spanish 
dominion  about  177&  it  continued  to  be  so  used  by  the 
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"Republic  of  Mexico  until  ceded  to  the  United  States 
in  l8i|.8  /February  2/  by  the  treaty  of  Guadalupe  Hidalgo 
/9  Stat,  at  L.  922/.   An  executive  order  of  November  6, 
T850,  dedicated  it  to  public  purposes;  since  then  it 
has  been  occupied  as  a  military  reservation.   By  act  of 
March  2,  1897,  Calif orni a  coded  to  the  United  States 
exclusive  .jurisdiction  over  this  area  with  a  proviso-- 
'That  this  state  reserves  the  right  to  serve  and  exe- 
cute on  said  lands  ail  civil  p rocess,  not  incompatible 
with  this  cession,  and  such  criminal  process  as  may 
lawfully  issue  under  the  authority  of  this  state 
against  any  person  or  persons  charged  with  crimes  commit - 
tsd  without  said  lands.'   See  United  States  v.  Watkins, 
(D.C.  )  22  F.  (2d)  14.37 .   The  State  reserved  to  herself  no 
power  whatever  in  respect  of  taxation." 

•Jr    #■    ■>!-    •}{■    •$!-    7!"    i'c    Or    *>!■    •jl-    i'r    •><•    *!!■    •"•    •/!•    ■>!•    i'r    •!<■    '/?    ■>>-    -,'c    "JI- 
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field  of  operation  of  her  laws.    Accordingly,  her 
Legislature  could  not  lay  a  tax  upon  transactions 
begun  and  concluded  therein," 


"The  principle  approved  in  those  cases  applies 
here,   A  State  can  not  legislate  effectively  concern- 
ing matters  beyond  her  jurisdiction  and  within  terri- 
tory subject  only  to  control  by  the  United  States." 
(Emphasis  r. dde d ) , 


See  also  United  States  v.  Watkins,  supra,   for  a  more 
extended  discussion  of  the  status  of  the  Presidio. 

From  the  above  it  will  be  noted  that  the  State  of  Cal- 
ifornia has  ceded  to  the  United  States  of  America  exclusive  jur- 
isdiction over  the  Presidio  of  San  Francisco  and  reserved  to 
itself  only  the  right  "to  serve  and  execute  on  said  lands  all 
civil  process,  not  incompatible  with  this  cession,  and  such 
criminal  process  as  may  lawfully  issue  under  the  authority  of 
this  state  against  any  person  or  persons  without  said  lands0" 
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The  City  Planning  Commission,  therefore,  would  have 
no  jurisdiction  to  exercise  any  of  the  powers  and  duties 
granted  to  it  under  the  Charter  of  the  City  and  County  of  San 
Francisco  in  connection  with  the  building  project  for  multiple 
dwellings  to  be  constructed  in  the  Presidio  of  San  Francisco. 

It  does  not  appear  necessary  at  this  time  to  consider 
any  of  the  other  questions  raised  in  y our  request  which  are  not 
within  the  jurisdiction  of  the  City  Planning  Commission.   Some 
of  the  questions  will  be  answered  by  the  terms  of  the  "Wherry 
Act." 

You  are  advised  accordingly. 

Respectfully  yours, 


DION  R.  HOLM 
City  Attorney 
LSM 


TO:   City  Planning  Commission 
100  Larkin  St 
San  Frcn  cisco  2 

Attention  Mr.  PpuI  Opperman 
Director  of  Planning 


Opinion  No.  5U± 
February  28,  1952 

SUBJECT:   VALIDITY  OF  ORDINANCE  AUTHORIZING  CONTROLLER  TO  MAKE 
SALARY  DEDUCTIONS  FOR  GROUP  INSURANCE  ON  REQUEST  OF 
CIIY  EMPLuYEE. 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  to  the  valid- 
ity of  a  proposed  ordinance  authorizing  the  Controller  to  deduct 
monies  from  the  salaries  cr  wages  of  officers  or  employees  of  the 
City  and  County  of  San  Francisco  and  of  the  San  Francisco  Unified 
School  District,  for  the  payment  of  premiums  on  group  life,  acci- 
dent, healtn  or  disability  insurance  issued  to  the  officers  or  em- 
ployees insured  under  a  plan  of  group  insurance.   The  ordinance, 
excluding  the  title  and  ordaining  clause,  is  as  follows: 

"Section  1.  The  controller  is  authorized  to  deduct, 
from  tne  salaries  or  wages  of  officers  or  employees  of  the 
City  and  County  of  San  Francisco  and  of  the  San  Francisco 
Unified  School  District  monies  for  the  payment  of  premiums 
on  group  life,  accident,  health  or  disability  insurance 
issued  to  the  officers  or  employees  insured  under  a  plan  of 
group  insurance. 

"Section  2.  The  Controller  shall  have  power  and  it 
shall  be  his  duty  to  prescribe  rules  and  regulations  for 
administering  the  provisions  hereof;  provided  however, 
authorizations  for  deductions  shall  be  made  by  individual 
assignments,  revocable  at  will  by  the  assignor." 

OPINION 


The  ordinance   establishes  a  procedure  for   the  protection, 
through  group   insurance,    of   the   life  and  health  of   city  and  school 
district  officers  and  employees. 

In  general,    such  an  ordinance  has  a  public  municipal  purpose 
and  is  within  the  power    of   local  government.      This   is  made  abun- 
dantly clear  by  the  case  of  BUTTERWORTH  v.   BOYD,    12  Cal.    (2d)    lij.0, 
a  paragraph  from  the  opinion   in  which   states,    at  page  lb.8,    as 
follows: 
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"There  can  be  no  question,  under  these  authorities, 
of  the  power  of  the  city  to  establish  a  system  of  medical 
service  for  its  employees  or  their  dependents.   Proper 
medical  actention,  freely  available  to  all  such  employees 
and  such  dependents,  should  have  a  direct  and  beneficial 
effect  on  their  health,  and  therefore  their  efficiency. 
If  a  pension  or  retirement  system,  or  provision  for  sick 
leavG  payments  at  the  expense  of  the  municipality  is  with- 
in the  municipal  power,  th6  present  plan,  entirely  self- 
supporting,  and  having  a  tendency  to  decrease  sickness  and 
lessen  the  expense  of  sick  leave  must  equally  bo  so," 

Tns  BUTTERWCRTH  case  related  to  a  charter  provision  which  auth- 
orized, not  only  tne  direct  operation  of  a  health  service  by  a 
Board  to  be  established,  but  also  the  indemnification  of  the  cost 
through  insurance.  The  group  insurance  feature  of  the  proposed 
ordinance  has  therefore  also  been  approved  by  the  BUTTERWORTH  case 
as  a  method  which  may  be  utilized  by  local  government  for  the 
health  and  protection  of  its  employees  and  dependents. 

The  proposed  ordinance  is  not  in  conflict  with  charter  section 
172.1,  providing  for  a  health  service  system.  The  membership  and 
operation  of  that  system  are  controlled  by  the  charter.  The  pro- 
posed ordinance  could  not  therefore  invade  the  charter  provision. 
By  its  terms  it  does  not  purport  to  do  so.  The  charter  prevision 
is  not  exclusive.   It  is  not  exclusive  as  to  those  who  are  members 
under  it*   It  covers  only  those  who  are  members  of  the  retirement 
system.   It  empowers  the  Health  Service  Board  to  exempt  certain 
officers  and  employees,  among  them,  "any  person  who  lias  otherwise 
provided  for  adequate  medical  care." 

The  state  legislature  has  recognized  as  a  public  purpose  such 
a  procedure  as  here  proposed.   It  has  provided  for  the  use  of  group 
insurance  by  both  state  and  local  public  employees  and  for  salary 
deductions  for  payment  of  premiums,  See  Sections  115>6  and  1157* 
Government  Code. 

The  proposed  ordinance  is  not  in  conflict  with  the  state  law, 
as  cited,  because  the  ordinance  relates  to  a  municipal  affair.  In 
this  field  local  gov  eminent  al  authority  of  a  city  chartered  under 
Article  XI,  Section  8  of  the  Constitution  is  supreme.  BUTTERWCRTH 
v.  BOYD,  supra,  discusses  this  point  at  length  at  pages  li|6,  1^7 
and  H4.8  and  holds  a  health  service  for  employees  to  be  a  municipal 
affair. 

Nor  is  the  ordinance  contrary  to  the  state  law  relating  to 
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assignments  of  wages  by  employees.  Section  3^0,  Labor  Code,  covers 
this  subject.  The  last  paragraph  of  this  section  exempts,  from  the 
regulations  relating  to  assignment  of  wagos,  doductions  of  various 
types,  including  those  described  in  the  ordinance. 

This  paragraph  of  Section  3C0,  Labor  Cods,  distinguishes  the 
subject  ordinance  entirely  from  the  ordinance  held  invalid  in  the 
ca3e  of  HAGERMAN  v.  CITY  OF  DAYTON,  71  N.E.  (2d)  2i+6,  cited  in  a 
letter  recently  addressed  to  the  Board  of  Supervisors, 

In  conclusion,  you  are  advised  that,  in  my  considered  opinion, 
the  proposed  ordinance,  referred  to  in  your  request  and  quoted 
herein,  is  entirely  valid* 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney, 


WP 


To;      Board  of  Supervisors 

Attn:      Mr.    John  R.  McGrath,   Clerk 


Opinion  No.  5>15> 
March  10,  1952 


SUBJECT:   DUTY  OP  CONTROLLER  RE  FRANCHISE  TAX  PAYl'ENT  OP 

PACIFIC  TELEPHONE  AND  TELEGRAPH  COMPANY;  FINANCE 
COMMITTEE  REQUIRED  TO  AUDIT  FRANCHISE  PAYMENT. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
whether  it  is  the  duty  and  responsibility  of  the  Controller  to 
confirm  the  statement  of  the  Pacific  Telephone  and  Telegraph 
Company  with  respect  to  franchise  tax  payments  required  under 
Ordinance  No.  3018  (New  Series)  dated  November  16,  19llj->  and 
Ordinance  No.  7$   (New  Series) effective  October  1,  1906. 

OPINION 

Ordinance  No.  3018  (New  Series)  is  an  ordinance  consenting 
to  and  ratifying  the  sale  and  transfer  by  the  Bay  Cities  Horn© 
Telephone  Company  for  all  of  its  physical  properties  to  the 
Home  Long  Distance  Telephone  Company,  and  consenting  and  rati- 
fying a  re-sale  and  transfer  from  the  Home  Long  Distance  Tele- 
phone Company  to  the  Pacific  Telephone  and  Telegraph  Company, 
and  consenting  to  the  sale  and  transfer  by  the  Bay  Cities  Home 
Telephone  Company  to  the  Pacific  Telephone  and  Telegraph  Company 
of  a  franchise  to  contract,  maintain  and  operate  a  telephone 
system  granted  to  the  Home  Telephone  Company  of  San  Francisco 
by  Ordinance  No.  75  (New  Series). 
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Section  2  of  Ordinance  No.  3018  (New  Series)  provides  as 

follows: 

"Pacific  Telephone  and  Telo graph  Company  shall  within 
sixty  days  from  the  date  said  sale  and  transfer  of  franchises 
is  approved  by  the  Railroad  Commission  of  the  State  of 
California  file  with  the  Clerk  of  the  Board  of  Supervi- 
sors  of  the  City  and  County  of  San  Francisco  its  duly 
executed  covenant  and  agreement  that  it  will  pay  to  said 
City  and  County  of  San  Francisco  in  the  manner  provided 
by  said  Ordinance  No.  7$   (New  Series)  2%   of  its  gross 
receipts  for  local  exchange  service  and  2$  of  that  por- 
tion of  its  gross  toll  receipts  creditable  to  San  Fran- 
cisco Exchange  and  accruing  from  telephones  within  the 
City  and  County  of  San  Francisco  from  and  after  the  first 
day  of  December,  191l|»  but  no  portion  of  its  gross  re- 
ceipts prior  to  that  date." 

Thus,  in  order  to  determine  the  manner  and  under  what  conditions 

the  Pacific  Telephone  and  Telegraph  Company  must  make  payments 

of  the  revenue  required,  it  ia  necessary  to  look  to  the  terms 

and  conditions  as  nrovided  in  Ordinance  V!o.  75  (New  Series). 

Section  l\.   of  Ordinance  No.  75  (New  Series)  provides  as  follows: 

"That  the  grantee  of  said  franchise,  his  or  its 
successors  or  assigns,  shall,  during  the  life  of  said 
franchise,  pay  to  the  city  and  county  of  San  Francisco, 
in  lawful  money  of  the  United  States,  two  (2)  per  cent 
of  the  gross  receipts  of  such  grantee,  his  or  its  suc- 
cessors or  assigns,  arising  from  the  use,  operation  or 
possession  of  said  franchise,  provided,  however,  that  no 
percentage  shall  be  paid  for  the  first  five  years  suc- 
ceeding the  date  of  such  franchise,  but  thereafter  such 
percentage  to  be  payable  annually  and  said  franchise  to 
be  forfeited  by  failure  to  make  the  payments  provided 
for;  and  herein  it  shall  be  the  duty  of  the  grantee  of 
said  franchise,  his  or  its  successors  or  assigns,  to 
file  with  the  Clerk  of  the  Board  of  Supervisors  of  the 
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city  and  county  of  San  Francisco  at  the  expiration 
of  six  years  from  the  date  of  granting  such  franchise, 
and  at  the  expiration  of  each  and  every  year  thereafter, 
a  statement,  verified  by  the  oath  of  said  grantee,  his 
or  its  successors  or  assigns,  or  by  the  oath  of  the 
manager  or  presiding  officer  of  said  grantee,  its  suc- 
cessors or  assigns,  showing  the  total  gross  receipts 
and  gross  oarnings  collected  or  received  or  in  any  man- 
ner gained  or  derived  by  the  said  grantee,  his  or  its 
successors  or  assigns,  during  the  preceding  twelve  months, 
arising  from  the  use,  operation  or  possession  of  such 
franchise,  and  within  ten  days  after  the  date  of  filing 
the  aforooaid  statement  it  shall  be  the  duty  of  said 
grantee,  his  or  its  successors  or  assigns,  to  pay  the 
City  Treasurer  of  the  city  and  county  of  San  Francisco 
the  aggregate  sum  of  the  said  percentage  upon  the  amount 
of  the  grois  annual  receipts  arising  from  the  use,  opera- 
tion or  possession  of  said  franchise,  determined  and  com- 
puted in  the  manner  hereinbefore  provided." 

Neither  in  Ordinance  No.  3018  (New  Series)  nor  in  Ordinance 
No.  75  (New  Series)  is  there  any  requirement  of  the  grantee  of 
the  franchise  permitting  the  grantor  to  audit  the  books  and 
accounts  of  the  grantee  in  order  to  substantiate  the  verified 
statement  required  of  the  grantee  with  respect  to  its  gross 
receipts. 

The  franchise  in  question  was  granted  to  the  Home  Telephone 
Company  by  Ordinance  No.  75  (New  Series)  in  October  of  1906, 
and  Ordinance  No.  3018  (New  Series)  was  adopted  in  November,  1911+. 
The  freeholders  charter  of  the  City  and  County  of  San  Francisco, 
which  was  in  effect  at  the  time  of  the  granting  of  the  franchise 
to  the  Home  Telephone  Company,  provided  in  Article  II,  Chapter 
2,  Section  Ij.  thereof,  aa  follows: 
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"The  finance  committee  shall  have  power  and  it 
shall  be  its  duty  to  examine  the  records  and  examine 
and  expert  the  books  of  account  of  all  persons,  com- 
panies or  corporations  that  are  required  to  pay  a 
portion  of  their  gross  receipts  into  the  treasury." 

Under  general  principles  of  law,  this  charter  provision 

would  beccme  a  part  of  the  franchise  contract  even  though  it  was 

not  written  into  the  contract  itself. 

"In  construing  a  contract  contained  in  a  franchise, 
the  provisions  of  a  statute  relating  to  such  franchises 
must  be  considered  as  part  of  the  contract  and  provisions 
of  the  constitution  or  statutes  are  as  much  a  part  of  any 
contract  between  the  municipality  and  the  corporation 
as  if  they  had  been  written  into  the  contract."  (McQUILLIN 
MUNICIPAL  CORPORATIONS,  Second  Edition,  Revised  Vol.  k> 
p.  1172,  sec.  1862.) 

"The  acceptance  of  a  franchise  is  an  acceptance  of 
the  conditions  therein  and  is  subject  to  any  laws  of  the 
state  in  existence  at  the  time  of  acceptance."  (McQUILLlN 
MUNICIPAL  CORPORATIONS,  Second  Edition,  Revised  Vol.  lj., 
p.  968,  sec,  1777.) 

"The  assignee  of  a  franchise  takes  it  burdened  with 
the  obligations  and  conditions  imposed  upon  the  assignor." 

(McQUILLlN  MUNICIPAL  CORPORATIONS,  Second  Edition,  Re- 
vised Vol.  k$   V*   979,  sec.  1780.) 

The  franchise  to  the  Home  Telephone  Company  was  granted 
pursuant  to  an  Act  of  the  Legislature  of  the  State  of  California, 
1901,  which  was  entitled  "An  Act  providing  for  the  sale  of  the 
state  railroading  and  other  franchises  in  municipalities  and  pro- 
viding conditions  for  the  granting  of  such  franchises  by  the 
legislative  or  other  governing  bodies  and  repealing  conflict- 
ing Acts"  (Statutes  of  1901,  p.  265).   It  was  provided  in  the 
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Statutes  of  1901  that  every  franchise  or  privilege  granted  by 
the  statute  "shall  be  granted  upon  the  conditions  in  this  Act 
providod  and  net  otherwise."  Despite  this  provision  of  the 
State  statute,  it  is  my  opinion  that  the  aforementioned  charter 
provision  (Article  II,  Chapter  2,  Section  L|.,  of  the  Charter  of 
1900)  became  a  part  of  the  franchise  grantod  to  the  Home  Tele- 
phone Company  and  that  the  same  became  applicable  and  binding 
upon  the  Pacific  Telephone  and  Telegraph  Company  by  virtue  of 
the  passage  and  acceptance  of  Ordinance  No.  301§»  See  CITY  OP 
LOS  ANGELES  v.  DAVIDSON,  l£0  Cal.  59,  which  held  that  a  State 
statute  relating  to  franchises  was  to  be  construed  with  the  pro- 
visions of  the  local  charter.   See  also  the  case  of  SUNSET  TELE- 
PHONE AND  TELEGRAPH  COMPANY  v.  PASADENA,  l6l  Cal.  266,  and 
CITY  OP  SAN  DIEGO  v.  KERCHHOPP,  2+9  Cal.  App.  lj.80,  which  held 
that  the  use  of  the  streets  by  public  utilities  was  a  municipal 
affair  and  that  the  provisions  of  the  local  charter  superseded 
the  provisions  of  the  State  statute. 

Thus,  at  the  time  of  granting  the  franchise  to  the  Home 
Telephono  Company  in  1906  by  virtue  of  the  charter  provisions 
in  existence  at  that  time,  the  Finance  Committee  of  the  Board 
cf  Supervisors  had  the  power  and  the  duty  to  examine  and  expert 
the  records  and  books  of  accourt  s  of  the  Home  Telephone  Company, 
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which  was  required  to  pay  a  portion  of  its  gross  receipts  into 
the  Treasury.   These  powers  and  duties  are  existing  and  con- 
tinuing today  by  virtue  of  Section  2  of  the  1932  charter  of  the 
City  and  County  of  San  Francisco,  which  provides  as  follows: 

"All  rights  and  titles  to  property,  all  rights  and 
obligations  under  contracts  or  trusts,  and  all  causes  of 
action  of  any  kind  in  any  court  or  tribunal  vested  in 
the  City  and  County  of  San  Francisco  or  in  any  officer 
or  employee  thereof  in  his  official  capacity,  at  the  time 
this  charter  becomes  effective,  as  well  as  all  liabili- 
ties in  contract  or  tort  and  causes  of  action  involving 
the  same  insofar  as  they  affect  the  city  and  county  or 
any  officer  or  employee  thereof  in  his  official  capacity 
which  shall  be  outstanding,  at  the  time  this  charter  be- 
comes effective,  shall  continue  without  abatement  or 
modification  by  reason  of  any  provision  hereof. 

"  is-  a   tt  -;:-  The  powers  or  duties  vested  in  city  and 
county  officers,  boards  or  commissions  by  law  or  under 
the  charter  superseded  by  this  charter  shall  be  exercised, 
continued  and  carried  out  by  their  successors  or  by  other 
city  and  county  officers,  boards  or  commissions,  con- 
sistent with  the  provisions  of  this  charter." 

I  find  no  provision  in  the  present  Charter  or  any  ordi- 
nance of  the  Board  of  Supervisors  which  redelegates  the  powers 
and  duties  of  audit  with  respect  to  this  franchise  which  was 
vested  by  the  provisions  of  the  Charter  of  1900  in  the  Finance 
Committee  of  the  Board  of  Supervisors.   I  have  in  particular 
examined  Ordinance  No.  lj.539  (Series  of  1939)  enacted  July  30, 
19ij.7,  Section  3  of  which  provides  as  follows: 

"...  said  Board  of  Supervisors  does  hereby  confer 
upon  the  Controller  of  the  City  and  County  of  San 
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Francisco  the  power  and  authority  to  examine  all  and 
singular,  the  provisions,  covenants  and  obligations 
contained  in  the  several  franchises  and  permits  hereto- 
fore and  which  may  hereafter  be  issued  or  granted  to 
any  person,  firm  or  corporation  for  the  conduct  of  any 
business  or  calling  over  which  the  Board  of  Supervisors 
nas  jurisdiction  or  control  or  for  the  use  and/or  occu- 
pation of  any  public  street,  way  or  place  in  so  far  as 
said  provisions,  covenants  and  obligations  contained  in 
said  franchises  and  permits  pertain  to  finance  or  the 
payment  by  the  holders  of  said  franchises  or  permits  to 
the  City  and  County  of  San  Francisco  of  money  or  other 
thing  of  value  and  commencing  July  1,  19^4-1*  it  shall  be 
the  duty  of  the  Controller  to  file  an  annual  report  with 
the  Board  of  Supervisors  showing  in  detail  the  manner  in 
which  the  holders  of  said  franchise  and/or  permits  are 
complying  or  failing  to  comply  with  said  provisions, 
covenants  and  obligations  contained  in  or  imposed  by  said 
franchises  or  permits." 

This  ordinance  is  silent  with  respect  to  the  right  and  power 
of  audit  of  the  books  of  a  franchise  holder,  which  right,  in 
my  opinion,  means  more  than  the  right  to  examine  the  covenants 
and  obligations  contained  in  the  franchises  and  which  right  of 
audit  was  vested  in  the  Finance  Committee  of  the  Board  of  Super- 
visors at  the  time  this  particular  franchise  was  granted  to 
the  Home  Telephone  Company.   It  is  true  that  it  could  be  argued 
that  the  power  and  right  of  audit  was  impliedly  granted  to  the 
Controller  by  virtue  of  Section  3  of  Ordinance  No.  i+539.  How- 
ever, I  do  not  think  that  the  delegation  of  such  an  important 
power  should  rest  on  implication.   In  my  opinion  it  should  be 
clearly  demonstrated  that  the  Board  of  Supervisors  is  cognizant 
of  the  right  and  power  of  audit  with  respect  to  this  particular 
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franchise  and  that  by  ordinance  they  intend  and  shall  ipecifi- 
cally  vest  that  power  in  the  Controller. 

Based  upon  the  foregoing,  I  am  of  the  opinion  therefore 
that  the  City  and  County  of  San  Francisco  does  have  the  power 
to  audit  the  books  of  the  Pacific  Telephone  and  Telegraph  Com- 
pany as  franchise  successors  of  the  Home  Telephone  Company; 
that  this  power  is  still  vested  in  the  Finance  Committee  of  the 
Board  of  Supervisors. 

I  am  of  the  opinion  that,  as  the  law  now  stands,  it  is 
not  the  duty  or  responsibility  of  the  Controller  to  audit  the 
books  of  the  Pacific  Telephone  and  Telegraph  Company  with  res- 
pect to  the  payment  of  2%   of  its  gross  receipts  to  the  City 
Treasurer  as  provided  for  in  Ordinance  No.  3018  (New  Series) 
and  Ordinance  No.  75  (New  Series). 

Respectfully  submitted, 


JGMcB 

To:      Mr.   Harry  D.  Ross, 
Controller. 


DION  R.   HOLM, 
City  Attorney. 


Opinion  No.  $16 
March  10,  1952 

SUBJECT:   EXTRA  COMPENSATION  FOR  REFUSE  COLLECTORS:  INITIATIVE 
ORDINANCE 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opin- 
ion as  follows: 

REQUEST 

"Transmitted  herewith  is   a  copy  of   letter   from   John 
F.    Forbes  &  Company,   dated  October   8,    195>1  request- 
ing  approval   of  the   use   on   the    subject  company's 
receipt  forms   in   the   following  language: 

"'Soil,  rock  and  any  kind  of  building  material  must 
be  placed  in  a  separate  container  and  is  considered 
extra. ' 

"Your   opinion   is  requested  as    to   the   following: 

"1.      Is   the   company's  proposal  within  the  provisions 

of  the  Refuse   Collection  and  Disposal    Initiative   Ordinance. 

"Please   return  to    this   office   the    sample   receipt 
B-700799   attached  hereto." 

OPINION 

The  whole  question  of  refuse  collection  and  disposal  is 
covered  by  an  initiative  ordinance  which  appears  as  Appendix  A  to 
the  Charter  of  the  City  and  County  of  San  Francisco,  This  initia- 
tive ordinance  defines  the  various  terms  used  therein  and  sets  the 
monthly  collection  rates  based  upon  the  number  of  rooms  and  the 
frequency  of  collections.   Therefore  any  refuse  which  is  covered 
by  the  definition  in  this  ordinance,  if  it  does  not  exceed  the  max- 
imum cubic  capacity  allowed,  cannot  be  set  up  as  an  extra  charge  to 
the  householder  when  it  is  removed. 

The  term  "refuse"  is  defined  in  Section  1  of  the  ordi- 
nance, as  follows: 

"The  term  'refuse'  as  used  in  this  ordinance  shall 
be  taken  to  mean  all  waste  and  discarded  materials  from 
dwelling  places,  households,  apartment  houses,  stores, 
office  buildings,  restaurants,  hotels,  institutions  and 
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all  commercial  establishments,  including  waste  or 
discarded  food,  animal  and  vegetable  matter  from 
all  kitchens  thereof,  waste  paper,  cans,  glass, 
ashes,  and  boxes  and  cuttings  from  trees,  lawn  and 
gardens." 

It  would  appear  from  the  definition  of  the  term  "refuse" 
as  quoted  above,  that  in  the  proposed  change  of  the  scavenger's 
receipt  forms,  the  words  "any  kind  of  building  material"  are 
too  broad.   They  might  in  many  instances  include  "discarded 
materials  from  dwelling  places  -;:-;:-::•-;:-" ,  which  is  definitely  in 
the  ordinance  as  "refuse."    I  can  see  no  objection  to  the 
requirement  that  soil  and  rock  be  placed  in  separate  contain- 
ers and  that  extra  charges  be  made,  unless  the  term  "building 
material"  is  so  defined  as  to  clearly  exclude  it  from  the  term 
"materials"  in  the  definition  of  refuse  in  the  ordinance ,  I 
must  advise  you  that  in  its  present  form  the  proposed  change 
would  be  a  violation  of  the  Refuse  Collection  and  Disposal 
Initiative  Ordinance.    Sample  receipt  B-700799  is  returned 
herewith  as  per  your  request. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

BJW 


To:   Mr.  Harry  D.  Ross, 
Controller, 


OPINION  NO.  517 
March  20,  1952 


SUBJECT:   THE  MAYOR  MAY  APPOINT  A  MEMBER  OP  THE  BOARD 
OP  SUPERVISORS  POR  THE  UNEXPIRED  TERM  OP  THE 
OFFICE  OF  SHERIFF  WHEN  A  VACANCY  OCCURS 
THEREIN. 


Dear  Sir: 

You  have  asked  whether  you  may  appoint  a  supervisor  to 
fill  out  the  unexpired  term  of  office  of  the  latsy . Sheriff  Daniel 
C.  Murphy. 

OPINION 

It  is  my  opinion  that  you  may  appoint  a  supervisor  to  fill 
out  Sheriff » Murphy « s  unexpired  term. 

Section  5>  of  the  Charter  states:  ".  .  .a  sheriff  •  .  . 
shall  be  elected  by  the  voters  of  the  city  and  county."  Section  32 
states:   "The  sheriff  shall  be  an  elective  officer  .  .  .  ."   Section 
6  provides:   "An  office  becomes  vacant  when  the  incumbent  thereof 
dies,  .  .  .  ."   Section  25  declares:   "The  mayor  •  .  •  shall  ap- 
point for  the  unexpired  term  of  the  office  vacated,  a  qualified 
person  to  fill  any  vacancy  occurring  in  any  elective  office." 

Section  5  provides  in  part: 

"Any  appointive  officer  or  employee  of  the  city 
and  county  who  shall  become  a  candidate  for  election  by 
the  people  to  any  public  office  shall  automatically  for- 
feit such  city  and  county  office  or  position. 

"No  person  elected  as  mayor  or  supervisor 
shall  be  eligible,  for  a  period  of  one  year  after  his 
last  day  of  service  as  mayor  or  supervisor,  for  appoint- 
ment to  any  full  time  position  carrying  compensation 
in  the  city  and  county  service." 

The  first  quoted  paragraph  was  aimed  at  discouraging 
"appointive"  officers  and  employees  from  running  for  elective 
office.  The  second  paragraph  was  intended  to  prevent  certain 
elective  officers  from  being  placed  in  appointive  positions,  until 
they  have  been  out  of  office  for  one  year. 

Section  5  rather  clearly,  therefore,  distinguishes  an 
"elective  office"  from  an  "appointive  position."   It  similarly  dis- 
tinguishes office  from  position.  An  officer  holds  an  office,  an 
employee  a  position.   Such  is  of  great  importance  in  our  present 
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problem  of  interpretation  for  the  reason  that  in  the  same  section  the 
prohibition  against  appointment  of  a  supervisor  (for  a  period  of 
one  year  after  his  last  day  of  service  as  such)  is  made  applicable 
not  to  both  "office"  and  "position"  but  only  to  "position",   in 
view  of  the  differences  in  the  language  used  in  those  two  paragraphs 
in  the  same  charter  section,  it  must  b6  presumed  that  the  electorate 
intended  a  different  meaning  to  flow  therefrom,   (MCCARTHY  v. 
BOARD  OP  FIRE  COMMISSIONERS,  37  Cal.  App.  lj.95) 

Since  the  office  of  Sheriff  is  an  elective  office,  not  an 
appointive  position,  section  f?,  supra,  does  not  make  a  supervisor 
ineligible  to  fill  out  the  unexpired  term  thereof.  As  said  in 
CARTER  v.  COMMISSION  ON  QUALIFICATIONS,  lij.  Cal.  (2d)  179,  186 : 

"...  appointment  to  appointive  offices  only 
was  prohibited  and  •  .  •  appointment  to  elective  office 
was  not  within  the  prohibition." 

For  a  type  of  appointive  position  to  which  the  ^prohibition 
of  section  5  is  applicable,  see  Opinion  No.  lj.Uj.0  of  my  predecessor, 
dated  June  5,  19lj-8,  holding  that  a  supervisor  may  not,  within  one 
year  of  the  termination  of  his  incumbency,  be  appointed  to  the 
position  of  legislative  representative. 

Additionally,  in  common  parlance  elective  public  offices 
are  not  thought  of  as  positions.   Had  the  framers  of  the  charter 
intended  to  make  a  supervisor  ineligible  to  assume  an  elective 
public  office,  it  is  believed  that  they  would  have  said  so,  partic- 
ularly in  view  of  the  distinction  drawn  throughout  the  charter 
between  offices  and  positions.  As  said  in  CARTER  v.  COMMISSION  ON 
QUALIFICATIONS,  lij.  Cal.  (2d)  179,  186:   "If  ...  it  was  intended 
to  prohibit  entirely  the  appointment  of  legislators  to  public 
office,  it  would  have  been  a  simple  matter  to  employ  language  to 
express  that  intent," 

Similarly  the  cases  draw  a  distinction  between  "public 
office"  and  a  "position." 

PACIFIC   FINANCE  CORP.    v.    CITY   OF   LYNTJOOD, 

nil.  cai.  App,  509,  5H|.; 

HART  v.  MAYOR  ETC.  OF  NEV.ARK, 

N.  J.  ,  77  Atl,  1086,  1087; 

BOARD  OF  EDUCATION  OF  BAYONNE  v.  BIDG00D, 
N.  J.  ,  168  Atl.  162,  163; 
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MATTER   OP   CHRISTEY  V.    COCHRANE, 

211  N.  Y.   333,   10£  N.   E.  ij.19,  i+20; 

MYLOD   v.    GRAVES, 

288  N.  Y.    S.   261,   261;; 

67  C.    J.    S.    100. 

Thus  In  PACIFIC  FINANCE  CORP.  v.  CITY  OF  LYNWOOD,  supra, 
it  is  said  that  a  public  office  differs  from  a  public  position 
"depending  upon  the  presence  or  absence  of  duties  partaking  of 
sovereignty."  And  in  HART  v.  MAYOR  ETC.  OF  NEWARK,  supra,  it  is 
said:   "The  distinction  between  a  'public  office'  and  'position' 
is  clearly  pointed  out  in  our  decisions." 

A  sheriff  is  an  agent  of  the  law.  From  ancient  times  he 
has  always  been  the  chief  executive  officer  and  conservator  of  the 
peace  in  his  county.   His  is  a  public  office  and  the  office  is 
generally  elective.   There  can  be  no  doubt  that  his  duties  partake 
of  sovereignty.   (1+7  AM.  JUR.  pp.  821-823,  829),  and  that  the 
phrase,  "No  .  .  •  supervisor  shall  be  eligible  .  .  .  for  appointment 
to  any  full  time  position"  was  not  intended  to  bar  a  supervisor's 
interim  appointment  to  fill  out  the  unexpired  term  of  office  of  an 
elective  public  officer. 

If  the  Charter  be  thought  ambiguous  on  the  question  whether 
the  phrase  "No  ...  supervisor  shall  be  eligible  •  •  •  for  appoint- 
ment to  any  full  time  position"  renders  a  supervisor  ineligible  for 
appointment  by  the  mayor  to  fill  out  the  unexpired  term  of  an 
elective  office,  such  ambiguity  under  well  established  rules  must  be 
resolved  in  favor  of  eligibility  to  office. 

In  this  regard  the  Supreme  Court  has  stated  in  CARTER  v. 
COM.  ON  QUALIFICATIONS,  ETC.,  llj.  Cal.  (2d)  179  at  182: 

"At  the  outset  it  should  be  noted  that  the  right 
to  hold  public  office,  either  by  election  or  appointment, 
is  one  of  the  valuable  rights  of  citizenship.  Mr.  Mechem 
in  his  work  on  Public  Officers,  section  67*  refers  to  the 
right  to  hold  a  public  office  under  our  political  system 
as  an  'implied  attribute  of  citizenship,'   The  exercise 
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of  this  right  should  not  be  declared  prohibited  or  cur- 
tailed except  by  plain  provisions  pf  law.  Ambiguities 
are  to  be  resolved  in  favor  of  eligibility  to  office*" 


You  are  advised  accordingly, 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


WFBrGEB 


To:   Honorable  Elmer  E.  Robinson 
Mayor  of  San  Francisco 


OPINION  NO.  518 
March  25,  1952 


SUBJECT: 


Dear  Sir: 


follows: 


REFUND  PROM  SAN  FRANCISCO  HOSPITAL 
TO  CALIFORNIA  PHYSICIANS  SERVICE  FOR 
SERVICES  RENDERED  ASSURED. 


This  office  is  in  receipt  of  your  request  for  opinion  as 


REQUEST 

"This  office  is  in  receipt  of  a  Request  for  Warrant  from 
the  Department  of  Public  Health,  in  the  amount  of  ^292.30, 
as  a  refund  to  the  California  Physicians  Service. 

"This  request  is  supported  by  an  affidavit  from  the  Calif- 
ornia Physicians  Service,  dated  August  21+,  1951,  signed 
by  F.  H.  Cowden,  copy  of  which  is  attached. 

"The  records  indicate  the  patient  was  admitted  to  the 
hospital  in  August,  1950,  and  discharged  February  6,  1951* 
The  California  Physicians  Service  paid  to  the  City  $.1,003.72, 
as  evidenced  by  Department  of  Public  Health  Fee  Tag  No. 
23336,  dated  February  9,  1951,  for  the  account  of  said 
patient. 

"You  are  requested  to  advise  us  as  to  the  legality  of 
making  the  requested  refund  at  this  time." 


OPINION 

The  Municipal  Code,  Article  1,  Part  III,  Section  lj.5(a) 
provides  as  follows: 

"Refund  of  Money.  Any  fees,  or  amounts  imposed  by 
licenses,  or  penalties,  or  costs  or  deposits  hereafter 
paid  to  any  department,  board  or  commission  of  the  City 
and  County  of  San  Francisco  may  be  refunded  as  herein- 
after set  forth,  provided  that  such  payment  was  made  by 
reason  of: 


"1.  Duplicate  payment • 

2.  Payment  made  in  excess  of  the  actual 
amount  due  by  reason  of  a  clerical 
error  of  said  department,  board  or 
commission. 

3.  Payment  erroneously  collected  by  reason 
of  a  clerical  error  of  said  department, 
board  or  commission;" 

Inasmuch  as  the  payment  made  by  the  California  Physicians 
Service  does  not  come  within  the  purview  of  the  above  section  you 
are  advised  that  you  cannot  legally  make  the  requested  refund  at 
this  time. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


EPD 


To:  Harry  D.  Ross,  Controller 


OPINION  NO.  519 

March  25,  1952 

SUBJECT:   ASSESSMENTS  AGAINST  THE  CITY  AND  COUNTY 
OP  SAN  FRANCISCO  AS  A  MEMBER  COUNTY  IN 
JOINT  HIGHWAY  DISTRICT  NO.  9  MAY  NOT  BE 
ALTERED . 

Dear  Sir: 

I  have  received  your  request  for  opinion  as  follows: 

REQUEST 

"Your  opinion  is  requested  on  the  following  sub- 
ject: 


"At  the  formation  of  Joint  Highway  District  No. 
9  the  board  of  directors  of  the  district  fixed  the  route 
of  the  proposed  coast  highway  from  San  Francisco  to  Santa 
Cruz  and  fixed  the  estimated  cost  at  $5,300,000.  The 
boards  of  supervisors  of  the  various  counties  comprising 
the  district  at  that  time  by  proper  resolutions  agreed 
that  the  cost  of  constructing  the  proposed  highway  should 
be  apportioned  on  the  following  basis: 

San  Francisco  County  $$  per  cent 
San  Mateo  County  30  per  cent 
Santa  Cruz  County      15  per  cent 

"The  State  of  California  subsequently  agreed  to 
and  is  participating  to  the  extent  of  50  per  cent  of  the 
total  cost  of  constructing  the  highway  plus  the  entire 
cost  of  the  right  of  ways. 

"At  the  next  meeting  of  the  Board  of  Directors 
of  Joint  Highway  No.  9,  scheduled  for  January  18,  the 
board  will  have  before  it  the  matter  of  an  additional 
assossment  upon  the  member  counties  to  provide  for  the 
construction  of  a  portion  of  the  highway.   This  assess- 
ment is  necessary  due  to  the  fact  costs  have  exceeded 
the  original  estimate  made  by  the  Division  of  Highways 
of  the  State  Department  of  Public  Works. 


#2 

"Is  it  within  the  power  of  the  Board  of  Direct- 
ors of  Joint  Highway  District  No.  9>  in  view  of  the 
changed  relationships  between  San  Francisco  and  the  re- 
maining counties  comprising  the  district  in  regards  to 
population,  assessed  valuation  of  property  and  motor 
vehicle  registration,  all  affecting  the  proportion  of 
benefit  that  will  accrue  to  San  Francisco  County  by 
the  construction  of  the  coast  highway,  to  levy  upon 
San  Francisco  County  as  its  share  an  amount  which  is 
less  than  55»  P©r  cent  of  the  remaining  additional  cost 
after  first  deducting  the  contribution  of  the  State  of 
California  and  increasing  the  assessment  of  the  remain- 
ing counties  proportionately? 

"If  the  board  of  directors  is  legally  able  to 
fix  a  lower  proportion  of  the  District's  annual 
assessments  to  be  borne  by  San  Francisco  County  but 
refuses  to  do  so,  what  further  action  may  San  Francisco 
take  in  seeking  this  objective? 

"Joint  Highway  District  No,  9  did  not  deem  it 
advisable  to  a  vail  itself  of  the  privilege  to  r eorganize 
under  the  Joint  Highway  District  Act  (Statutes  of  19U3s 
Chapter  28lj.,  Page  120lj.)." 

OPINION 

At  the  time  of  organization  of  Joint  Highway  District  No. 
9,  i.  e.,  1928,  Section  7  of  the  Act,  as  amended  in  1921  (Stats. 
1921,  Chap.  657),  provided  as  follows: 

"Said  board  of  directors  shall  tentatively  fix 
the  route  of  the  proposed  district  highway,  determine 
the  approximate  total  cost  thereof,  and  the  portion 
thereof  that  should  be  borne  by  each  county  respective- 
ly. The  board  shall  make  and  file  a  copy  of  said  re- 
port with  the  board  of  supervisors  of  each  of  the 
counties  affected.  Within  thirty  days  of  the  receipt 
of  such  report,  each  board  of  supervisors  shall  adopt 
or  reject  the  proposal  for  formation  of  the  joint 
highway  district.  Failure  of  a  board  of  supervisors 
to  act  within  said  time  shall  be  deemed  a  rejection. 
A  certified  copy  of  each  such  ordinance  shall  be  forth- 
with transmitted  to  the  board  which  initiated  the  pro- 
ceedings, whereupon  the  latter  board  shall  make  a 
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finding  as  to  the  final  approval  Or  disapproval  of  the 
formation  of  the  district,  and  notify  the  clerks  of 
the  several  counties  as  to  the  result.   In  case  the 
several  boards  vote  in  favor  of  formation  of  the  dist- 
rict, a  certified  copy,  of  such  notice  of  finding  shall 
be  filed  with  the  secretary  of  state,  whereupon  the 
said  joint  highway  district  shall  be  deemed  created 
and  organized,  and  shall  exercise  all  the  powers  grant- 
ed by  this  act  .  .  .  •" 

For  a  determination  of  the  questions  asked,  the  following 
portion  of  section  21  of  the  Act,  as  amended  (see  Stats.  192f>, 
Chap.  255)  is  pertinent: 

"...  said  board  of  directors  shall  not 
assess  against  any  county,  an  amount,  which  in  re- 
lation to  the  amount  of  the  entire  estimated  cost,  is 
greater  than  the  fractional  or  proportionate  amount 
thereof  to  be  borne  by  such  county,  as  fixed  and  de- 
termined at  the  formation  of  the  district  as  in 
section  seven  of  this  act  provided."   (emphasis  added) 

In  your  first  question  you  ask  whether  the  district  di- 
rectors, in  view  of  changed  conditions,  can,  by  increasing  the 
proportional  responsibility  of  San  Mateo  County  and  Santa  Cruz 
County,  reduce  the  proportional  responsibility  of  San  Francisco  by 
assessing  it  for  less  than  fifty-five  per  cent  of  the  remaining 
additional  cost. 

After  studied  consideration  of  the  Act,  and  the  amendments 
thereto,  I  am  compelled  to  answer  your  question  in  the  negative. 

A  comparison  of  section  J,    supra,  with  the  portions  of 
section  21  set  out  hereinbefore,  indicates  that  the  respective 
proportional  monetary  responsibilities  of  the  member  counties  was 
finally  settled  and  unalterably  fixed  at  the  time  of  formation  of 
the  district.   Section  21  refers  to  the  proportionate  amounts  due 
from  each  county  as  being  "fixed  and  determined  at  the  formation 
of  the  district  as  in  section  seven  of  this  act  provided."   Section 
7  empowered  the  board  of  directors  to  determine  the  approximate 
cost  of  the  proposed  highway  and  the  portion  thereof  that  should  be 
borne  by  each  county  respectively;  and  provided  for  a  report  there- 
on to  the  board  of  supervisors  of  each  proposed  member  county. 
Under  the  same  section,  it  was  within  the  power  of  any  respective 
board  of  supervisors,  within  thirty  days  after  receipt  of  such  re- 
port, to  reject  or  adopt  such  proposal.  As  your  inquiry  shows,  the 


board  of  supervisors  of  the  counties  herein  involved  adopted  the 
proposal  on  a  fifty-five  per  cent  (San  Francisco),  thirty  per  cent 
(San  Mateo),  and  fifteen  per  cent  (Santa  Cruz)  basis.   Since  San 
Francisco  had  its  opportunity  for  objection,  and  finally  acceded  to 
the  fifty-five  per  cent  measure  of  responsibility,  it  seems  obvious 
that  section  21  now  forbids  any  assessment  which  would  result  in 
a  charge  against  San  Mateo  in  e  xcess  of  thirty  per  cent  of  the  re- 
maining cost  or  against  Santa  Cruz  in  excess  of  fifteen  per  cent  of 
the  remaining  cost.  As  your  question  is  proposed,  assessing  San 
Francisco  for  less  than  fifty-five  per  cent  of  the  remaining  cost 
would  inevitably  result  in  a  forbidden  (by  section  21)  increase 
against  either,  or  both,  of  the  other  two  member  counties.  As  a 
•creature  of  statute',  the  governing  body  of  the  district  must  ex- 
ercise its  assessing  powers  only  as  limited  by  the  creative  legis- 
lation.  (ZOTTMAN  v.  SAN  FRANCISCO,  20  Cal.  96) 

Hence,  the  remaining  cost  to  which  you  refer  must  be 
apportioned,  as  to  San  Francisco,  on  the  fifty-five  per  cent 
basist 

In  view  of  the  foregoing  answer  to  your  first  question, 
it  becomes  unnecessary  to  answer  the  second  question  proposed  by 
you. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


WPB 

To:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO.  520 
March  2k,   1952 

SUBJECT:   PUHRMAN  BEOUEST  IS  PROPERLY  USED  BY  RECREATION  AND 

PARK  DEPARTMENT  FOR  REARRANGEMENT  OP  AREA  AT  NORTHEAST 
TIP  OP  THE  BAND  CONCOURSE  IN  GOLDEN  GATE  PARK 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"The  Recreation  and  Park  Commission  desires  to  rearrange 
the  area  at  the  Northeast  tip  of  the  Band  Concourse  in  Golden 
Gate  Park.  Reference  to  a  map  of  the  park  will  show  that  mid- 
way between  Eighth  and  Ninth  Avenue,  two  roads  branch  from  the 
Main  Drive  —  one  passing  the  M.  H.  deYoung  Memorial  Museum, 
the  other  passing  the  Academy  of  Sciences,  the  Band  Concourse 
lying  between.   The  area  at  the  juncture  of  these  two  roads 
offers  opportunities  for  considerable  Improvement  and  it  is 
the  desire  of  the  Recreation  and  Park  Commission  to  Improve 
and  further  adorn  this  particular  area. 

"Funds  are  not  available  for  this  purpose,  but  it  is 
believed  that  this  proposed  improvement  falls  within  the 
terms  of  the  Puhrman  bequest. 

"Under  the  proposed  plan,  the  area  in  question  would 
be  enlarged,  landscaped  and  beautified  —  a  fitting  entrance 
to  this  most  attractive  and  popular  section  of  Golden  Gate 
Park.  Although  it  would  be  necessary  to  move  some  of  the 
statuary  from  present  locations  to  do  this  work,  that  is 
incidental  to  the  primary  purpose,  which  is  to  improve, 
beautify  and  further  adorn  Golden  Gate  Park. 

"Therefore,  you  are  requested  to  furnish  this  department 
with  an  opinion  as  to  whether  this  proposed  work  comes  within 
the  terms  of  the  Puhrman  bequest.  Any  additional  information 
regarding  this  matter  will  be  furnished  upon  request." 

OPINION 

The  last  will  and  testament  of  Alfred  Puhrman,  with 
respect  to  the  above  subject  matter,  reads  as  fellows: 


n 


"One  half  of  said  rest  and  residue  to  the  San  Francisco 
Public  Library  for  the  acquisition  of  additional  books  -  on 
economic  and  political  subjects,  and  the  remaining  one-half 
of  said  rest  and  residue  for  the  further  adornment  of  our 
famed  and  beloved  Golden  Gate  Park,  as  may  be  determined  by 
the  Park  Commission  of  said  City  and  County,  and  it  is  my 
intent  and  will  that  the  public  at  large  shall  be  and  become 
my  ultimate  beneficiaries." 

On  December  19,  19U5,  in  Opinion  No.  3735,  my  predecessor 
in  office,  Mr,  John  J.  O'Toole,  rendered  an  opinion  concerning  a 
matter  similar  to  the  instant  one. 

Prom  your  request,  it  appears  that  it  is  desired  to  en- 
large, landscape  and  beautify  the  entrance  to  a  portion  of  Golden 
Gate  Park  within  the  park  itself.  It  appears  that  the  work  to  be 
done  entirely  concerns  the  job  of  enlargment,  landscaping  and 
beautification.  Prom  your  request  it  also  appears  that  the 
primary  purpose  is  to  convert  the  area  in  question  into  something 
more  than  a  mere  road  junction. 

If  such  be  the  case,  it  is  my  opinion  that  the  Puhrman 
bequest  may  be  used.   However,  as  pointed  out  in  my  predecessor's 
opinion  of  December  19,  191+5,  no  part  of  the  funds  derived  from 
the  Puhrman  bequest  can  be  used  for  repairs  or  maintenance. 

Respectfully  submitted, 


DION  R.  HOLM 
CITY  ATTORNEY 

To:   Mr.  David  E.  Lewis 
General  Manager 
Recreation  and  Park  Department 
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Opinion  xo.  5  21 

March  27,  1952 

SUBJECT:   REGISTRAR  OP  VOTERS  DESIGNATION  AS  INCUMBENT  FOR 
COUNTY  COMMITTEE 

near  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"    It  would  be  appreciated  if  you  would  advise 
as  to  how  a  determination  shall  be  made  by  the 
Registrar  of  Voters  as  to  which  candidates  for 
County  Committee  are  to  be  designated  on  the 
June  3  ballot  as  incumbent.  Some  candidates  elec- 
ted two  years  ago  will  seek  re-election  in  reap- 
portioned assembly  districts.  The  State  Legisla- 
ture directed,  in  statutes  of  1951  (Election  Code 
Section  3929.5)*  the  conditions  under  which  the 
word  incumbent  should  be  applied  to  assembly  can- 
didates but  did  not  legislate  with  regard  to  County 
Central  Committee  contests." 

OPINION 

I  am  enclosing  herewith  a  copy  of  an  ooinion  written 
by  the  Office  of  Legislative  Counsel  dated  March  13,  1952 
concerning  the  same  subject  matter.  I  am  in  agreement  with 
the  conclusions  reached  in  that  opinion  and  you  are  advised 
accordingly. 


Respectfully  submitted 

DION  R.  HOLM 
City  Attorney 

To:   Chief  Administrative  Officer 
EFD 


Sacramento,  California 
March  13,  19$2 


Honorable  Laughlin  E.  Waters 
Assembly  Chamber 

Election  of  County  Central 
Committeemen   -   #1176 

Dear  Mr.  Waters: 

QUESTION 

You  havo  asked  whether  a  member  of  a  county  cen- 
tral committee  running  for  reelection  may  use  the  word 
"incumbent"  on  the  ballot  to  identify  himself  as  the  holder 
of  that  office. 

If  so,  you  ask  whether  a  present  member  of  a  county 
central  committee  who  is  running  for  reelection  may  use  the 
word  "incumbent"  when  the  assembly  district  which  he  pres- 
ently represents  has  been  changed  as  a  result  of  reappor- 
tionment and  his  residence  is  now  within  the  boundaries  of 
0  district  which  is  other  than  that  from  which  he  had  pre- 
viously been  elected, 

OPINION 

In  general,  any  county  central  committeeman  running 
for  reelection  may  use  the  word  incumbent  on  the  ballot. 

However,  in  counties  in  which  central  committee- 
men are  elected  from  assembly  districts  and  where,  in  a 
given  new  assembly  district,  there  are  two  or  more  members 
of  a  county  central  committee  running  for  reelection  as 
opponents,  the  candidate  who  will  be  entitled  to  use  the 
word  incumbent  on  the  ballot  will  be  that  candidate  who  is 
running  in  a  district  which  has  the  same  number  as  the  dis- 
trict from  which  he  was  last  elected. 
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ANALYSIS 

Section  3929  of  the  Elections  Code  provides  that  the  word 
incumbent  may  only  be  printed  on  the  ballot  following  the  name  of  a 
candidate  f or  r eelection  to  "the  same  office  which  he  then  holds." 

It  is  our  opinion  that  this  Section  permits  the  use  of  the 
word  incumbent  on  the  part  of  a  person  elected  to  any  office  from  a 
given  assembly  district  only  if  that  person  is  running  for  reelect- 
ion in  the  same  district  from  which  he  was  last  elected. 

By  the  r e apportionment  acts  of  the  Legislature  at  its  1951 
Regular  Session,  the  boundaries  of  the  assembly  districts  of  the 
State  were  extensively  changed,  and  in  many  cases  the  numbers  were 
also  changed. 

As  a  result  of  these  boundary  and  number  changes,  in  count- 
ies in  which  central  committeemen  are  elected  by  assembly  districts 
there  may  well  be  some  cases  in  which  more  than  one  member  of  a 
central  committee  will  be  running  for  re lection  with  only  one  po- 
sition to  be  filled. 

Such  situations  could  occur  only  in  new  districts  composed 
of  portions  of  the territory  of  more  than  one  former  district. 

In  these  instances,  we  are  of  the  opinion  that  under 
Section  3929  of  the  Elections  Code  that  candidate  who  would  be 
deemed  the  incumbent  would  be  that  candidate  who  was  previously 
elected  from  a  district  with  the  same  number  as  the  new  district, 
since  we  believe  that  the  words  "same  office,"  as  used  in  the 
section  and  as  applied  to  offices  filled  from  assembly  districts, 
are  intended  to  refer  to  the  usual  method  of  identifying  assembly 
districts,  that  is,  by  number. 

Any  other  interpretation  of  the  section  in  question  would 
leave  no  adequate  method  of  determining  which  of  two  or  more  com- 
peting candidates  for  reelection  to  one  office  could  be  considered 
the  incumbent  for  purposes  of  the  election. 

This  same  situation  is  of  course  present  with  respect  to 
the  offices  of  Assemblyman  and  Congressman  in  some  of  the  new 
Assembly  and  Congressional  districts.   However,  Section  3929  of  the 
Elections  Code  is  not  applicable  to  these  offices  due  to  the  enact- 
ment of  Section  3929.5  by  the  Legislature  at  its  1951  Regular 
Session,  Section  3929.5  provides  a  formula  for  determining  which 
candidates  are  to  be  considered  incumbents  under  circumstances  sim- 
ilar to  those  you  have  referred  to.  However,  this  new  section  is, 
by  its  terms,  applicable  only  to  candidates  for  the  offices  of 
Representative  in  Congress,  State  Senator,  and  Assemblyman. 
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It  should  be  noted  in  closing  that  Section  3929  permits 
any  candidate  for  re lection  as  county  central  committeeman  to  have 
words  printed  after  his  name  on  the  ballot  stating  that  he  is  a 
county  central  committeeman  and  giving  the  number  of  the  assembly 
district  from  which  he  was  last  elected. 

Moreover,  unlike  candidates  for  other  offices,  a  candidate 
for  county  central  committeeman  who  is  entitled  to  the  use  of  the 
word  "incumbent"  is  not  thereby  also  entitled  to  have  his  name 
placed  first  on  the  list  of  candidates  printed  on  the  ballot.  The 
names  of  all  candidates  for  county  central  committeeman,  including 
the  incumbent,  must  be  placed  on  the  ballot  in  an  order  determined 
by  lot  (Elec.  C.  3935.5). 

Accordingly,  whether  or  not  a  given  candidate  may  use  the 
word  "incumbent"  would  appear  to  have  less  significance  with  re- 
spect to  the  election  than  is  the  case  of  other  offices. 

Very  truly  yours, 

Ralph  N.  Kleps 
Legislative  Counsel 

By 


Robert  G.  Hinshaw 
Deputy 


RGHtrm 


Opinion  No.  522 
March  31,  1952 

SUBJECT:   CITY  PLANNING  COMMISSION,  AUTHORITY  OF,  TO  DENY 
APPLICATION  FOR  BUILDING  PERMIT. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"At  the  present  time  this  office  is  in  receipt  of  a 
communication  from  Mr.  W.  C.  Wendland  appealing  from  the 
denial  of  his  building  application  #11+3108,  which  was 
denied  by  the  City  Planning  Commission  on  the  grounds 
that  according  to  the  plans  the  building  was  not  designed 
nor  intended  to  be  used  for  a  community  club  house  but 
designed  to  be  used  for  multiple  dwelling  purposes. 

"In  view  of  the  action  taken  by  the  City  Planning 
Commission  the  building  permit  was  not  issued  nnr  did 
the  Superintendent  of  the  Bureau  of  Building  Inspectibn 
send  out  the  usual  form  notifying  the  applicant  that  his 
application  had  been  denied, 

"in  order  to  clarify  the  matter,  it  will  be  appreci- 
ated if  you  will  answer  the  following: 

"l.  Does  the  City  Planning  Commission  have  the 
authority  to  deny  an  application  for  a  building  permit 
when  it  does  not  conform  to  zoning  regulations,  or  is 
their  action  to  be  considered  as  a  recommendation  to  the 
Superintendent  of  the  Bureau  of  Building  Inspection  with 
respect  to  the  issuance  or  denial  of  the  permit? 

2»   Irrespective  of  your  answer  to  the  foregoing, 
if  an  application  is  denied  for  any  reason  whatsoever 
should  the  Superintendent  of  the  Bureau  of  Building 
Inspection  notify  the  applicant  of  the  action  taken? 

3.   If  the  answer  to  query  #1  is  in  the  affirmative, 
does  the  applicant  have  the  right  of  appeal  to  the  Board 
of  Supervisors,  and  if  so  on  what  grounds? 
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"[(..   If  the  applicant  has  the  right  of  appeal  to  the 
Eoard,  when  does  the  time  start  running  on  the  filing  of 
the  appeal,  and  what  is  the  time  limitation  within  which 
to  file  same. 

5>.   If  the  applicant  has  the  right  of  appeal  to  the 
Eoard,  how  many  signatures  would  be  necessary  to  perfect 
the  appeal  and  how  many  votes  of  the  Board  would  be  re- 
quired to  overrule  the  decision  of  the  City  Planning 
Commission? 

6.   If  the  aoplicant  does  not  have  the  right  of 
appeal  to  the  Board  of  Supervisors,  to  whom  should  he 
appeal? 

"In  view  of  the  fact  that  there  is  on  file  a  communi- 
cation appealing  from  the  action  taken  in  the  matter, 
your  prompt  attention  to  this  request  will  be  appreciated 
by  the  Public  Buildings,  Lends  and  City  Planning  Committee.' 

OPINION 

1.   Section  2ij.  of  the  Charter  of  the  City  and  County 
provides,  in  part,  as  follows: 

"Permits  and  licenses  shall  be  issued  by  the  depart- 
ments as  designated  by  ordinance,  only  after  formal  appli- 
cation for  such  permit  or  license.   No  such  permit  or 
license  that  is  dependent  on  or  affected  by  the  zoning, 
set-back  or  other  ordinances  of  the  city  and  county  ad- 
ministered by  the  city  planning  commission  shall  be  issued 
except  on  the  prior  approval  of  the  city  planning  com- 
mission.  If  any  application  for  a  permit  or  license  is 
denied  by  the  department  authorized  to  issue  same,  the 
applicant  may  appeal  to  the  board  of  permit  appeals." 

Municipal  Code,  Part  III,  Art.  I,  Section  2,  provides  as 
follows: 

"Approval  of  City  Planning  Commission.   The  head 
of  any  department  or  office  authorized  to  issue  permits 
or  licenses  shall  secure  the  approval  of  the  City 
Planning  Commission  for  any  application  for  a  permit  or 
license,  in  any  case  where  it  is  not  clearly  prescribed 
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by  the  zoning  ordinances  and  regulations  of  the  city  and 
county  that  the  business,  enterprise  or  activity  for 
which  amplication  for  a  permit  is  made,  can  legally  be 
established  on  or  at  the  location  covered  in  the  appli- 
cation for  permit." 

Neither  the  Charter  nor  the  Municipal  Code  vests  any  right 
in  the  City  Planning  Commission  to  grant  or  deny  an  application 
for  a  building  permit.   It  has  power  only  to  approve  or  dis- 
approve the  application.   The  disapproval  by  the  City  Planning 
Commission  is  more  than  a  recommendation  to  the  Superintendent 
of  the  Bureau  of  Building  Inspection.   Under  Charter  Section  2I4., 
quoted  above,  it  is  mandatory  for  the  department  authorized  to 
issue  the  permit  to  deny  the  application.  Therefore,  if  the 
City  Planning  Commission  disapproved  the  permit,  the  Director 
of  Department  of  Public  Works  would  have  no  alternative  but  to 
deny  the  permit, 

2.   While  the  Municipal  Code,  P?rt  III,  Article  I,  does 
not  provide  for  notification  of  the  applicant  of  the  denial  of 
the  permit,  the  Director  of  the  department  of  Public  Works 
should  notify  the  applicant  of  the  denial  of  the  permit  inasmuch 
as  the  time  for  appeal  to  the  Board  of  Permit  Appeals  commences 
to  run  from  the  date  of  the  denial  of  the  permit. 

In  view  of  the  fact  that  the  City  Planning  Commission  has 
no  authority  to  deny  the  building  aoplication,  your  questions 
numbered  3>  U  a^d  5  are  moot. 

Upon  the  denial  of  the  building  permit  by  the  Director 
of  the  Department  of  Public  Vjorks,  the  applicant  would,  have 
the  right  to  appeal  to  the  Eoard  of  Permit  Appeals  under  the 
provisions  of  Section  Z\\.   of  the  Charter  and  Part  III,  Article  I 
of  the  San  Francisco  Municipal  Code, 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

EPD 

To:   Board  of  Supervisors 

Attn:   Mr.  John  R.  McGrath,  Clerk 


OPINION  NO.  523 
March  31,  1952 


SUBJECT:   SECTION  9  OF  CHARTER- -POWER  OF  BOARD 
OF  SUPERVISORS  TO  REGULATE  MAXIMUM 
NUMBER  IN  EACH  CLASS  OF  EMPLOYMENT 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"I  have  been  directed  by  Supervisor  Gallagher  to  request 
your  opinion  and  advice  in  connection  with  the  following: 

"Charter  §9>  provides,  in  part: 

" '  The  supervisors  shall  determine  the  maximum 
number  of  each  class  of  employment  in  each  of 
the  various  departments  and  offices  of  the  city 
and  county  .  .  .  • 

"What  investigatory  procedures  may  the  Supervisors 
properly  resort  to,  in  the  exercise  of  their  function 
under  this  provision  of  the  Charter?" 

OPINION 

In  order  to  properly  answer  the  inquiry  propounded  in  your 
request  it  will  be  necessary  to  consider  the  entire  sentence  of  §9 
of  the  charter,  of  which  only  a  fragment  is  quoted  in  your  request. 
The  complete  sentence  reads  as  follows: 

"The  supervisors  shall  determine  the  maximum  number  of 
each  class  of  employment  in  each  of  the  various  depart- 
ments and  offices  of  the  city  and  county  and  shall  fix 
rates  and  schedules  of  compensation  therefor  in  the 
manner  provided  in  this  charter." 

The  last  portion  of  the  above  quoted  sentence,  to  wit:   "...  in  the 
manner  provided  in  this  charter"  applies  to  and  modifies  the  full 
content  of  the  sentence  quoted. 

Furthermore  this  sentence  is  contained  in  the  section  entitled 
"Powers  of  the  Board  of  Supervisors",  vhich  deals  generally  with  the 
powers  of  the  Board.   The  sentence  is  to  be  interpreted  in  accordance 
with  the  first  sentence  of  the  paragraph  in  which  it  is  contained. 
The  first  sentence  states  as  follows: 

"The  powers  of  the  city  and  county,  except  the  powers 
reserved  to  the  people  or  delegated  to  other  officials, 
boards  or  commissions  by  this  charter,  shall  be  vested 


"in  the  board  of  supervisors  and  shall  be  exercised  as 
provided  in  this  charter." 

Thus,  the  supervisors  must  determine  the  maximum  number  of  positions 
in  the  various  departments  in  the  manner  provided  in  the  charter. 
Accordingly,  it  is  necessary  to  examine  the  charter  and  determine 
what  provision,  or  provisions,  if  any,  govern  the  Board  in  this 
regard. 

The  provisions  of  the  charter  dealing  with  the  budget  estimates, 
budget,  appropriation  ordinances,  supplemental  appropriation  ordin- 
ances,  salary  ordinances  and  supplemental  salary  ordinances  all 
concern  the  number  of  employments. 

Section  70  of  the  oharter  entitled  "Form  of  Budget  Estimates" 
sets  forth  the  requirement  that  the  department,  bureau,  division, 
etc.  shall  include  in  its  estimates  each  year  "a  schedule  of  posi- 
tions and  compensations  showing  any  Increases  or  decreases  requested 
in  the  number  of  positions  or  rates  of  pay." 

Section  69  of  the  Charter  entitled  "Budget  Estimates"  provides, 
among  other  things,  that  the  mayor  may  decrease  any  item  for  person- 
al services  but  cannot  inorease  or  add  any  item  in  this  category. 

Section  72  of  the  Charter  entitled  "Adoption  of  the  Budget  and 
Appropriation  Ordinance"  restricts  the  Board  of  Supervisors,  gen- 
erally, in  the  same  manner  that  §69  does  the  mayor. 

Thus,  it  is  evident  that  §9  of  the  Charter,  so  far  as  the  maxi- 
mum number  in  the  class  is  concerned,  must  be  read  in  connection 
with  §72  which  prohibits  increases  in  the  number  of  positions  as  set 
forth  in  the  proposed  budget  ''unless  requested  in  writing  so  to  do 
by  the  mayor,  on  the  recommendation  of  the  chief  administrative  of- 
ficer, board,  commission  or  elective  officer,  in  charge  of  such  de- 
partment," but  gives  unlimited  power  to  the  Board  of  Supervisors  to 
decrease  the  number  requested  by  the  head  of  the  department  in  the 
budget  estimate . 

Section  72  alas  requires  that  the  mayor  submit  to  the  Board  of 
Supervisors  with  the  budget  a  draft  of  the  annual  appropriation 
ordinance  containing  such  provisions  and  details  as  to  furnish  an 
adequate  basis  for  fiscal  and  accounting  control.  This  appropria- 
tion ordinance,  because  of  the  requirement  that  it  be  adequate  for 
fiscal  and  accounting  control,  must  contain  the  number  of  positions 
provided  for  in  any  department  by  the  budget. 

Section  73  contains  the  requirement  that  the  Board  of  Super- 
visors pass  an  annual  salary  ordinance  at  the  same  time  that  they 
adopt  the  annual  appropriation  ordinance,  or  at  any  time  that  a 
supplemental  appropriation  ordinance  is  passed,  wherpin  positions 
are  oontlnued  or  created.  The  section  further  recites  that  this 
annual  salary  ordinance  must  enumerate  the  number  of  positions  that 
are  oontinued  or  created  by  the  budget,  appropriation  ordinance  or 
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supplemental  appropriation  ordinance. 

Prom  this  review  it  is  manifest  that  that  portion  of  §9»  to 
which  you  have  directed  this  request,  must  be  read  in  connection 
with  the  limitations  contained  in  the  sections  referred  to  above. 
The  method  of  exercising  this  power  is  in  the  passage  of  the  budget, 
appropriation  ordinance  and  salary  ordinance.  These  acts  are  all 
legislative  acts  of  the  Board  of  Supervisors. 

Accordingly  I  advise  you  that  the  power  of  investigation  under 
the  provisi  ons  of  §9  of  the  charter,  referred  to  in  your  request, 
is  no  different  in  degree  from  what  you  may  have  with  reference  to 
any  other  legislation  that  your  Board  has  the  power  to  enact. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  Mr.  John  R.  McGrath 
Clerk 


BJW 


OPINION  NO.  524 
April  10,  1952 


SUBJECT:  APPLICATION  TO  REZONE  FAIRMONT  HOTEL,  ACTION 
OP  CITY  PLANNING  COMMISSION  IS  A  NULLITY  AND 
APPLICATION  TO  REZONE  IS  STILL  PENDING. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
concerning  the  action  of  the  City  Planning  Commission  on  Proposal 
Z5>0.115>.2,  Fairmont  Hotel  Company. 

You  have  forwarded  to  me  an  excerpt  of  your  minutes  of  the 
special  meeting  of  March  8,  1951 »  which  read  in  part  as  follows: 

"'Z50.115.2  California  Street,  n/s,  90'  w.  of 
Powell  Mason  Street.,  California  to  Sacramento  &  Sacra- 
mento Street  -  Mason  to  90'  w.  of  Powell  Second  Resi- 
dential and  stipulated  Commercial  to  Commercial. 


"'It  was  moved  by  Mr.  Kilduff,  seconded  by  Mrs. 
Prince  that  the  zoning  proposal  be  disapproved  and  that 
a  resolution  to  that  effect  be  adopted.  A  substitute 
motion  was  made  by  Mr.  Lopez,  and  seconded  by  Mr. 
Rousseau  that  the  zoning  proposal  be  approved  subject  to 
stipulations,  the  effective  date  of  the  resolution  to  be 
the  date  of  approval  of  the  stipulations  by  the  Commission, 
and  that  Resolution  No.  390I4.  be  adopted.  The  various 
stipulations  were  discussed  by  the  members  of  the  Commis- 
sion, and  the  Director  was  instructed  to  discuss  with  the 
applicant  stipulations  along  the  following  line:   That 
the  reclassification  be  contingent  upon  erection  of  a  new 
hotel  tower  on  or  near  the  Mason  Street  frontage;  that 
the  only  commercial  uses  permitted  in  the  new  tower 
shall  be  for  offices,  exclusive  of  medical  or  dental  of- 
fices; that  the  only  commercial  uses  in  the  existing 
building  shall  be  those  incidental  to  the  operation  of 
the  hotel;  that  there  be  no  commercial  use  of  the  ground 
or  lobby  floor  of  the  new  tower;  that  no  use  which  is 
not  permitted  in  a  second  residential  district  be  per- 
mitted on  any  floor  of  the  new  tower  above  the  roof 
level  of  the  presently  existing  hotel  building;  that 
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there  tte  no  commercial  use  of  the  frontage  on  Mason 
Street,  on  Sacramento  Street  or  on  California  Street; 
that  there  be  no  advertising  signs  in  or  on  any  windows 
of  the  old  or  new  structure,  or  on  the  exterior  of 
either  the  existing  or  new  structure  or  elsewhere 
on  the  premises;  and,  that  the  failure  to  start  con- 
struction of  the  tower  within  one  year  shall  cause 
the  zoning  to  revert  to  the  zone  from  which  it  is 
being  reclassified, 

"'Commissioners  Lopez,  Rousseau,  Torregano 
and  Perrin  voted  aye  on  the  motion.  Commissioners 
Brooks,  Kilduff  and  Prince  voted  no  on  the  motion. 
The  motion  carried, 

"'President  Torregano  pointed  out  that  the 
matters  would  not  be  finally  decided  until  the  stip- 
ulations had  been  submitted  to  and  approved  by  the 
Commission,   President  Torregano  instructed  the 
Director  to  have  copies  of  the  stipulations  prepared 
for  each  member  of  the  Commission  for  study,'" 

Resolution  No,  39OI4.  of  the  City  Planning  Commission,  which 
you  have  also  forwarded  to  me,  reads  as  follows: 

"RESOLVED,  That  Proposal  No,  Z-50. 115.2,  an 
application  to  change  the  Use  District  Classification 
of  the  hereinafter  described  parcel  of  land  from  a 
Second  Residential  District  and  a  Commercial  District 
with  Stipulations  to  a  Commercial  District  with 
Stipulations,  be,  and  the  same  is  hereby  APPROVED; 
subject  to  the  filing  and  approval  by  the  City  Plan- 
ning Commission  of  stipulations  and  a  covenant 
affecting  the  reclassification: 

"Parcel  1:  Second  Residential  to  Commer- 
cial ~~~ 

"Commencing  at  a  point  on  the  N/E  corner  of 
California  and  Mason  Streets,  thence  Easterly 
on  the  N/L  of  California  Street  72.5  feet; 
thence  at  a  right  angle  Northerly  100  feet; 
thence  at  a  right  angle  Northerly  to  the  South 
Line  of  Sacramento  Street;  thence  l/esterly  on 
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the  S/l  of  Sacramento  Street  to  the  E/L  of 
Mason  Street;  thence  Southerly  on  the  E/L 
of  Mason  Street  to  the  n/L  of  California 
Street  and  the  point  of  commencement. 
Being  a  portion  of  Assessor's  Block  2l|l|.. 

"Parcel  2;   Restricted  or  Stipulated  Com- 
mercial to  Commercial"" 

"Commencing  at  a  point  on  the  N/L  of  Calif- 
ornia Street,  distant  thereon  72.5  feet 
East  of  the  E/L  of  Mason  Street,  thence 
Easterly  on  said  line  2f>0  feet  and  for  a 
uniform  depth  at  a  right  angle  Northerly  100 
feet.   Being  a  portion  of  Assessor's  Block 
210J-. 

"RESOLVED,  FURTHER,  That  the  effective  date  of 
this  resolution  shall  be  the  date  of  approval  of  such 
stipulations  and  covenant  by  the  City  Planning  Commis- 
sion," 

You  have  also  forwarded  to  me  a  copy  of  the  letter  from  the 
law  firm  of  Rogers  and  Clark,  dated  November  30,  1951,  wherein  it  is 
requested  that  the  entire  matter  of  the  Fairmont  Hotel  rezoning  be 
submitted  to  the  City  Attorney  for  his  opinion  as  to  the  legal  effect 
of  the  action  of  the  City  Planning  Com.oission  of  March  8,  195l« 

Pursuant  to  the  direction  of  the  City  Planning  Commission, 
you  have  requested  that  I  advise  you  on  the  above  matter. 

OPINION 

A  review  of  the  proceedings  of  the  City  Planning  Commission 
at  a  special  meeting  of  March  8,  195l>  indicates  that  a  motion  was 
made  and  seconded  that  the  zoning  Proposal  No.  Z-5>0. 115.2  covering 
the  Fairmont  Hotel  property  be  approved  subject  to  stipulations,  the 
effective  date  of  the  resolution  to  be  the  date  of  the  approval  of 
the  stipulations  by  the  City  Planning  Commission.  After  a  discussion 
of  the  stipulations  by  the  members  of  the  Commission,  the  Director  of 
Planning  was  instructed  to  discuss  with  the  applicant  certain  stip- 
ulations, which  said  stipulations  are  set  forth  in  the  excerpt  of  the 
minutes  quoted  above. 

The  motion  was  thereafter  voted  upon  and  adopted  by  a  four 
to  three  vote.   It  was  pointed  out  by  the  president  that  the  matter 


would  not  be  finally  decided  until  the  stipulations  had  been  sub- 
mitted to  and  approved  by  the  Com/iission.   Subsequently,  Resolution 
No.  390I4.  was  prepared  by  the  secretary  in  the  form  set  forth  above. 

Your  attention  is  directed  to  my  opinion  No.  1+20,  dated 
August  13>  1951,  wherein  the  procedure  to  be  followed  by  the  City 
Planning  Commission  in  accepting  stipulations  pursuant  to  Section 
ij.7  of  the  City  Planning  Code  (Article  2,  Chapter  II,  Part  II,  San 
Francisco  Municipal  Code)  was  outlined.  You  were  there  advised  that 
it  was  necessary  under  the  provisions  of  said  Section  i|_7  for  the 
stipulations  to  be  on  file  with  the  City  Planning  Commission  before 
any  resolution  approving  the  change,  subject  to  said  stipulations, 
could  be  adopted. 

Section  l\.J   provides  in  part  as  follows: 

"The  City  Planning  Comiission,  in  acting  on  any 
application  for  reclassification  of  property  or  for  the 
establishment  or  change  of  building  set-back  lines,  may 
accept  stipulations  in  writing  from  the  applicant  or 
applicants  should  said  requested  reclassification  or 
change  be  granted,  as  to  the  character  of  the  improve- 
ments which  will  be  placed  on  said  property."   (Emphasis 
added) 

In  the  instant  case  no  such  stipulations  from  the  applicant 
were  on  file  at  the  time  the  motion  was  made  and  adopted,  and  no 
such  stipulations  have  been  offered  since  the  adoption  of  said  motion 
and  resolution.   The  motion  voted  upon  by  the  City  Planning  Com- 
mission provided  that  the  effective  date  of  the  resolution  was  to  be 
the  date  of  approval  of  such  stipulations  by  the  Commission. 

The  actions  of  the  Commission  therefore  could  not  be  the 
final  action  by  resolution  approving  or  disapproving  the  proposed 
change  under  the  provisions  of  Section  lj.6  of  the  City  Planning  Code, 
nor  could  it  have  been  the  acceptance  of  stipulations  from  the  ap- 
plicant under  Section  lj.7  of  the  City  Planning  Code,  inasmuch  as  by 
the  provisions  of  the  motion,  the  resolution  was  not  to  be  effective 
until  a  later  date  and  the  stipulations  had  not  been  offered  by  the 
applicant.  The  action  by  the  City  Planning  Comiission  can  only  be 
considered  a  preliminary  step  wherein  its  intention  to  accept  stip- 
ulations along  certain  lines  was  expressed  should  the  applicant  be 
willing  to  offer  such  stipulations.   So  considered,  the  action  of 
the  City  Planning  Commission  was  ineffective  to  change  the  zone  of 
the  Fairmont  Hotel  property  in  question. 
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The  application  to  rezone  the  Fairmont  Hotel  property  in 
question  therefore  must  still  be  considered  as  pending  before  your 
Commission, 

In  summary,  my  conclusion  is  that  the  resolution  purported- 
ly adopted  by  the  City  Planning  Commission  on  March  8,  1951*  is  not 
a  resolution  of  the  City  Planning  Commission  pursuant  to  Section  lj.6 
of  the  City  Planning  Code  approving  the  proposed  change  as  far  as 
legal  effect  is  concerned.   Therefore  the  said  resolution  is  a 
nullity  and  appropriate  steps  should  be  taken  by  the  Commission  to 
so  declare  it.   The  Commission  should  thereafter  act  upon  the  ap- 
plication to  rezone  the  Fairmont  Hotel  property* 

Your  attention  is  also  directed  to  my  Opinion  No.  lj-72,  dated 
December  6,  195>1>  wherein  you  were  advised  that  the  resolution  to 
be  adopted  by  the  City  Planning  Commission  should  be  prepared  prior 
to  the  vote  thereon  by  the  members  and  that  the  vote  should  be  upon 
the  resolution  rather  than  upon  a  motion  to  approve  or  disapprove 
of  the  proposed  change. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 

To:  Director  of  Planning, 

City  planning  Commission 

LSM 


Opinion  No.   525 
April  7,    1952 

SUBJECT:      VALIDITY  OP   PURCHASE  OF   TAX  DEEDED    PROPffi  TY  BY  THE  CITY 
AND  COUNTY  OP   SAN  FRANCISCO  AT   PUBLIC  AUCTION. 

Gentlemen: 

This  Office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows: 

REQUEST 

"Supervisor  Chester  R.  MacPhee,  Chairman  of  the  Finance 
Committee,  is  concerned  with  the  legality  of  the  procedure 
followed  in  some  instances  wherein  the  City  and  County  has 
purchased  certain  real  property,  and  is  apprehensive  that 
should  irregularities  be  found  to  exist,  the  City  and  County 
will  not  have  acquired  marketable  title. 

"The  Supervisor  has  in  mind  the  procedure  whereby  the 
Board  of  Supervisors  has  authorized  the  Director  of  Property 
to  purchase  certain  real  property  at  tax  sales,  as  was  done 
by  the  Board's  Resolution  No.  1+077  (Series  of  1939),  a  copy 
of  which  is  attached  hereto  for  your  ready  reference.  He 
questions  whether  the  title  companies  would  issue  policies  of 
title  insurance  applicable  to  such  property  should  the  City 
and  County  ever  have  occasion  to  sell  or  otherwise  dispose  of 
it. 

* 

"Will  you  kindly  advise  Supervisor  MacPhee  whether  or  not 
the  procedure  being  followed  by  the  City  and  County   in  ac- 
quiring  tax  deeded  property  for  its  own  purposes  is   legally 
proper,    and  whether   or  not   it  gives  adequate  protection  to   the 
interests  of  the  City  and  County." 

Resolution  No.   1+077    (Series   of   1939),    a   copy  of  which  is  at- 
tached to  your   letter,    recites  as  follows: 

"WHEREAS,    on  June  5>    191+1+,    this  Board  adopted  Resolution 
No,    1+027    (Series  of   1939),    authorizing   the  Tax  Collector   to 
sell  certain   tax  deeded  lots    located   in  San  Francisco,   Calif- 
ornia,  which  resolution  was   approved  by   the  Mayor   on  June  7» 
191+1+;   and 

"WHEREAS,   Said  resolution  includes   the  following  parcels 
of  real  property  required  for   the  proposed  McLaren  Park: 


#2 
"Parcel      Block       Lot      Minimum  Price 


and 

"WHEREAS,    Said  lots  are   to  be   sold  at  public   auction 
by   the  Tax  Collector   for   sums  not  less   than  the  above  men- 
tioned minimum  prices;    and 

"WHEREAS,  The  Park  Department  has  recommended  that  said 
lots  be  purchased  by  the  City  and  County  of  San  Francisco,  a 
municipal  corporation. 

"NOW,    THEREFORE,    BE  IT  RESOLVED,    That   the  Director    of 
Property  of   the  City  and  County  of  San  Francisce  be  and  he   is 
hereby  authorized  and  directed  to  bid  for  and  purchase   said 
lots  at  the    sale   to   be  held  by  the  Tax  Collector,    the   purchase 
prices   to  be  paid  from  Appropriation  No.    312.6?0.f3» 

"BE  IT  FURTHER  RESOLVED,    That  this  Board  does   hereby 
authorize  acceptance  of   deeds  from  the  Tax  Collector  to   said 
property." 

OPINION 

The  question  presented  concerns   the   legality  and  regularity  of 
procedure  whereby  the  Director  of  Property  has  been  authorized  by 
Resolution   of   the  Board  of  Supervisors   to  purchase   tax-deeded  lots 
on  behalf  of   the  City  and  County  at  public   auction  held  by   the  Tax 
Collector. 

The  Tax  Collector  may   sell  at  public  auction  property  which  has 
been  deedod  to   the  State   for   delinquent    taxes.      Chapter   7,    Part  6, 
Division  1  of   the  Revenue  and  Taxation  Code   outlines   the  procedure, 
method  of   sale,   and  specifies   the  persons  who  may  purchase   at  the 
sale.     Chapter   7,    Part  6,  Division  1,    comprises  Sections  3691-373^ 
of  the  Revenue  and  Taxation  Code. 

Section  3&98  provides   as  follows: 

"To  make  any  sale  under  this  chapter,  the  tax  collector 
shall  transmit  a  notice   to   the  board  of   supervisors,    stating: 
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"(a)   His  intention  to  make  a  sale  under  this  chapter, 
and  the  type  of  sale; 

"(b)  A  description  of  the  property  to  be  sold; 

"(c)   The  minimum  price  at  which  it  is  proposed  to  sell 
the  property." 

Section  3699  provides  as  follows: 

"On  receipt  of  the  notice,  the  board  of  supervisors 
shall  by  resolution  either  approve  or  disapprove  the  proposed 
sale  and  shall  transmit  a  certified  copy  of  the  resolution  to 
the  tax  collector  within  five  days  after  its  action.  Failure 
to  adopt  or  to  transmit  the  resolution  within  the  prescribed 
time  does  not  affect  the  validity  of  a  sale  approved  by  the 
board  of  supervisors." 

Section  3691  provides  in  part  as  follows: 

"The  tax  collector  may  sell  for  lawful  money  of  the  United 
States  .  .  .  all  or  any  portion  of  tax-deeded  property  .  .  . 
as  provided  in  this  chapter.  .  .  .  Any  person,  regardless  of 
any  prior  or  existing  lien  on,  claimed  to  or  inter  est  in  such 
property,  may  purchase  at  said  sale." 

Section  370£  provides  as  follows: 

"Any  city  or  the  state  or  any  taxing  agency  or  revenue 
district  may  bid  on  property." 

The  Director  of  Property  is  the  proper  city  officer  to  be  auth- 
orized to  bid  and  purchase  at  the  tax  sale  (see  Charter,  Section  91) 
and  the  grant  of  authority  to  him  by  Resolution  of  the  Board  appears 
to  be  proper. 

It  is  my  opinion  that  the  City  and  County  may  purchase  tax- 
deeded  lots  at  public  auction  held  by  the  Tax  Collector  and  may  do 
so  by  authorizing  the  Director  of  Property  to  bid  and  purchase  and 
the  title  of  the  City  to  the  lots  so  acquired  is  not  open  to  attack 
on  the  ground  that  the  procedure  followed  is  improper  or  illegal. 

Respectfully  submitted, 

DION  R.  HOLM, 
TMO'C  City  Attorney. 

To:   Board  of  Supervisors, 

Attn:  Mr.  John  R.  McGrath,  Clerk. 


opinion  no.  5a& 

April  10,  1952 

SUBJECT:   EQUESTRIAN  FOUNDATION,  INC.  -  USE  OP 
PORTION  OP  RECREATION  LANDS  AT  PORT 
PUNSTON 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 


follows: 


REQUEST 


"At  its  meeting  of  June  28,  195l»  the  Recreation 
and  Park  Commission  approved  an  agreement  with  Equestrian 
Foundation,  Inc.,  for  the  construction,  by  the  latter 
group,  of  stables  in  Golden  Gate  Park  housing  a  maxiiiura 
of  1^00  horses.   Subsequently,  the  details  of  the  proposed 
lease  were  worked  out  with  the  assistance  of  your  office 
and  the  Controller's  office.   During  this  time  an  opinion 
was  received  from  your  office  as  to  the  legality  of  the 
proposed  lease. 

"The  Recreation  and  Park  Commission  now  is  exploring 
the  desirability  and  feasibility  of  changing  the  site  of 
the  proposed  stables  from  Golden  Gate  Park  to  the  area 
formerly  comprising  a  portion  of  Fort  Funston  and  which 
by  quitclaim  deed  dated  April  2l|.,  19f?0,  the  Federal 
Government  transferred  to  the  City  and  County  of  San 
Francisco. 

"Attached  hereto  is  a  photostatic  copy  of  the  quit- 
claim deed  dated  April  21).,  1950,  identified  as  Book  5^53* 
pages  277  -  285  for  your  reference. 

"Because  of  questions  which  have  been  raised  as  to 
the  legality  of  this  department  entering  into  a  lease 
with  Equestrian  Foundation,  Inc.,  for  a  portion  of  the 
lj.6.7  acres  covered  by  the  quitclaim  deed  attached,  your 
opinion  is  respectfully  solicited  on  this  point. 

"Because  the  photostatic  copy  attached  is  the 
only  copy  in  the  possession  of  this  department,  please  ex- 
ercise special  care  in  preserving  it  and  returning  to  this 
department  when  it  has  served  your  purpose." 
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OPINION 

Since  the  property  in  the  area  in  which  you  are  presently 
planning  to  execute  the  lease  to  the  Equestrian  Foundation,  Inc.  was 
acquired  by  quitclaim  deed  from  the  United  States  of  America,  which 
deed  contained  certain  restrictions,  a  short  review  of  the  history 
of  the  acquisition  of  this  property  will  be  helpful. 

in  19lj-9  the  Congress  of  the  United  States  passed,  and  the 
President  signed,  House  of  Representative  Bill  No,  5328,  which  was 
entitled  "An  Act  Authorizing  the  Secretary  of  the  Army  to  Convey 
Certain  Lands  to  the  City  and  County  of  San  Francisco. "  This  Act 
is  referred  to  as  Public  Law  35>i|>  8lst  Congress  of  the  United 
States.   In  the  body  of  the  Act  the  purpose,  for  which  the  land 
must  be  used,  is  set  forth  in  the  following  language  "for  public 
park  and  recreational  purposes."  The  Act  then  recites  certain  con- 
ditions that  must  be  included  in  the  dead,  some  of  which  do  not 
concern  the  question  presented  here.   However,  those  with  which  we 
are  concerned  and  which  appear  in  the  deed  require  the  reservation 
of  the  present  living  quarters  and  appurtenances  located  at  Fort 
Funston,  as  well  as  the  means  of  ingress  and  egress  to  these  areas 
so  long  as  the  United  States  may  deem  them  necessary.   It  further 
provides  that  the  Secretary  of  the  Army  may  make  such  other  re- 
strictions, conditions,  terms  and  reservations  which  he  may  deem 
necessary  to  protect  the  interests  of  the  United  States.   The  Secre- 
tary of  the  Army,  pursuant  to  the  enabling  legislation  referred  to 
above,  has  made  the  following  restriction  in  the  deed  which  recites 
as  follows: 

".  .  .  (1)   the  Party  of  the  Second  Part  will 
not  cause  to  be  constructed  or  occupied  any  structures 
that  will  in  any  way  detract  from  the  effective  habit- 
ability  or  usability  of  the  quarters  and/or  appurtenan- 
ces including  but  not  restricted  to  elements  of  the 
existing  or  future  zoo,  such  as  animal,  reptile  and/or 
fowl  incldsures  or  simulated  natural  habitats,  .  .  .  ." 

Section  3  of  the  Act  of  Congress  provides  for  a  reverter 
of  the  fee  of  the  land  to  the  United  States  of  America  in  the  event 
that  the  property  is  used  for  any  purpose  other  than  that  set  forth 
in  the  Act  or  if  there  is  any  breach  of  the  terms,  conditions,  or 
restrictions  of  the  deed.  This  provision  in  the  Act  means  that  the 
City  and  County  of  San  Francisco  might  be  completely  divested  of 
its  interest  in  the  fee,  together  with  all  improvements  that  might 
be  placed  upon  it,  and  the  title  revert  to  the  United  States, if 
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it  were  deemed  that  any  of  these  conditions  had  been  breached. 

The  end  result  of  the  language  of  the  Act  and  the  restrict- 
ions contained  in  the  deed  requires  that  you  establish  as  a  natter 
of  fact  that  all  of  the  conditions  are  complied  with.   I  am  satis- 
fiedc'that  the  lease  is  for  a  "public  park  and  recreational  purposes" 
(see  City  Attorney's  Opinion  No.  1|.56,  November  2,  195>1)  but  the 
question  of  whether  it  will  "detract  from  the  effective  habitability 
or  usability  of  the  quarters  --"  is  a  matter  that  must  be  resolved 
by  the  Commission  and  the  Secretary  of  the  Army.  This  could  be 
accomplished  by  either  receiving  his  consent  to  execute  the  lease 
in  its  present  form  for  the  purposes  recited  therein,  or  by  securing 
from  him  a  waiver  of  the  conditions  in  the  deed  which  might  act  as  a 
limitation  upon  the  contemplated  use  under  the  lease. 

In  view  of  the  reverter  in  the  legislation  authorizing  the 
original  transfer,  I  cannot  at  this  time  advise  you  whether  you  may 
legally  execute  the  lease.   I  do  advise  you,  however,  to  secure  from 
the  Secretary  of  the  Army  a  modification  of  the  conditions  of  the 
deed,  to  which  I  have  referred,  or  his  written  consent  to  the  ex- 
ecution of  this  lease  for  the  purpose  contemplated. 

Respectfully  submitted, 

DION  R.  HOLE 
City  Attorney 

To:  Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 

Attention:   Mr.  David  E.  Lewis 
General  Manager 

BJW 


OPINION  NO.  527 
April  10,  1952 

SUBJECT;   SEWAGE  TREATMENT  PLANTS  RELEASE 
Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"There  has  always  been  a  considerable  number  of  visitors 
going  through  our  Richmond-Sunset  Sewage  Treatment  Plant 
each  year  to  inspect  the  operations  of  the  plant.  These 
visitors  include  Public  Health  officials,  visiting  engineers, 
and  nearly  all  of  the  graduating  classes  of  nurses  from  our 
San  Francisco  hospitals. 

"While  all  precautions  are  taken  for  their  safety,  it 
occurred  to  me  that  in  the  event  of  either  personal  injury 
or  property  damage  while  they  are  on  the  premises,  the 
City  could  be  held  liable. 

"With  the  opening  of  our  three  new  plants  the  number  of 
visitors  will  increase.   I  would  therefore  request  your 
opinion  on  the  necessity  and  desirability  of  having  each 
visitor  sign  a  release  to  hold  the  City  harmless  in  the 
event  of  an  accident.  While  the  legality  of  such  a 
signed  release  may  be  questionable  in  the  event  of 
proven  negligence  on  our  part,  the  release  would  call 
the  visitors'  attention  to  possibility  of  existing  hazards 
and  tend  to  make  them  more  cautious. 

"The  following  suggested  form  is  submitted  for  your  com- 
ments: 

"RELEASE 

"Department  of  Public  Works  City  and  County  of  San  Francisco 

"In  consideration  of  permission  granted  to  enter  the 
premises  of  Department  of  Public  Works,  City  and  County 
of  San  Francisco,  and  of  the  furnishing  of  a  guide  for 

the  purpose  of  conducting  me  through  its  

plant  to  see  the  operations  and  processes  employed  in 
the  pumping  and  treatment  of  sewage  and  sludge,  I  hereby 
agree  that  said  Department  of  Public  Works  of  the  City 
and  County  of  San  Francisco  and  all  City  officials  and 
employees  shall  not  be  liable  in  any  way  for  any  injury 
to  me  or  for  loss  of  or  damage  to  any  of  my  property 
which  may  occur  while  I  am  upon  the  City's  premises, 
whether  caused  by  negligence  or  otherwise." 
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OPINION 

Section  1668  of  the  Civil  Code  reads  as  follows: 

"§1668.  Certain  contracts  unlawful.  All  contracts 
which  have  for  their  object,"  directly  or  indirectly, 
to  exempt  anyone  from  responsibility  for  his  own 
fraud,  or  willful  injury  to  the  person  or  property 
of  another,  or  violation  of  law,  whether  willful  or 
negligent,  are  against  the  policy  of  the  law." 

However,  it  is  a  fundamental  rule  of  law  that  what  one  may  refuse  to 
do  entirely,  he  may  agree  to  do  on  such  terms  as  he  pleases.   (6  CAL. 
JURIS,  117) 

There  is  no  requirement  in  the  law  wherein  the  individuals 
whom  you  would  require  to  sign  this  release  could  compel  you  to  per- 
mit them  to  inspect  these  plants.   Therefore,  when  you  are  granting 
them  the  permission  they  seek  you  can  circumscribe  such  permission 
with  conditions  such  as  the  exemption  from  liability  for  any  negli- 
gence upon  the  part  of  the  City  and  County  of  San  Francisco,  its 
officers,  agents  or  servants.   The  only  prohibition  against  such 
exemption  is  that  you  cannot  exempt  the  City  and  County,  its  officers, 
agents  or  servants  from  any  fraud  or  wilful  injury. 

I  have  changed  the  form  of  release  suggested  in  your  request 
and  reproduce  it  as  follows: 

RELEASE 

In  consideration  of  the  permission  granted  me  to 

enter  upon  the  Plant  of  the  City  and  County  of 

San  Francisco,  which  plant  is  under  the  control  and  super- 
vision of  the  Department  of  Public  Works  of  said  City,  and 
for  the  furnishing  of  a  guide  for  the  purpose  of  conducting 
me  through  said  plant  to  see  the  operations  and  processes 
employed  in  the  pumping  and  treatment  of  sewage  and  sludge, 
I  hereby  release  the  City  and  County  of  San  Francisco,  its 
officers,  agents  and  servants  and  the  Department  of  Public 
Works  of  the  City  and  County  of  San  Francisco,  its  officers, 
agents  and  servants  from  any  and  all  liability  for  any 
damage  or  injury  to  my  person  or  property  which  I  may  re- 
ceive while  visiting  the  said  plant,  whether  the  same  is 
caused  by  the  negligence  of  the  City  and  County  of  San 
Francisco,  its  officers,  agents,  servants  or  otherwise, 
both  as  to  any  right  of  action  that  may  accrue  to  myself, 
my  heirs,  assigns,  executors  and  personal  representatives. 
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I  advise  you  therefore  that  it  will  be  proper  and  legal  Tor 
you  to  have  the  visitors  referred  to  in  your  request  sign  the  above 
release  form  as  a  condition  to  granting  them  permission  to  inspect 
these  plants. 

Respectfully  submitted, 


BJV 


DION  R.  HOLM 
City  Attorney 


To:   Department  of  Public  Works 

Attn:   Mr.  Sherman  P,  Duckel, 
Director 


OPINION  NO.  528 
April  17,  1952 


SUBJECT:   MAY  COST  OP  REHABILITATION  OP  PALACE  OP 
PINE  ARTS  BE  ACCOMPLISHED  BY  DECLARATION 
OP  POLICY  OR  IS  BOND  ISSUE  REQUIRED? 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"At  the  meeting  of  the  Public  Buildings,  Lands 
and  City  Planning  Committee  on  April  3  rd  there  was  con- 
sidered the  proposal  for  the  rehabilitation  of  the 
Palace  of  Pine  Arts. 

"The  representative  of  the  Recreation  and  Park 
Commission  stated  that  a  complete  rehabilitation  of  the 
Palace  of  Pine  Arts  would  cost  approximately  $3*000,000, 
said  figure  being  based  on  cost  estimates  secured  by  the 
Commission.   Other  cost  estimates  were  presented  and 
they  ranged  to  as  low  as  $800,000,  but  the  lower  figures 
did  not  provide  for  a  complete  rehabilitation. 

"It  was  the  decision  of  the  Committee  that  the 

Palace  of  Pine  Arts  should  be  preserved  in  its  original 

state  and  that  a  complete  rehabilitation  should  be 
undertaken. 

"In  accordance  with  its  decision  the  Committee 
has  directed  me  to  request  you  to  inform  them  as  to 
whether  a  proposal  for  the  complete  rehabilitation  of 
the  Palace  of  Pine  Arts  can  be  placed  on  the  ballot  as 
a  declaration  of  policy  or  if  it  would  have  to  be  a 


bond  issue." 


OPINION 


Under  Section  179  of  the  Charter,  declarations  of  policy 
adopted  by  the  voters  become  a  mandate  to  the  Board  of  Supervisors 
to  carry  them  into  effect  by  ordinance.  Declarations  of  policy  can 
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therefore  be  submitted  to  the  voters  on  only  such  subjects  as  are 
within  the  power  of  the  Board  to  enact*  by  ordinance. 

By  Resolution  No.  2l}.280,  New  Series,  the  Board  of  Supervis- 
ors placed  the  Palace  of  Pine  Arts  and  adjacent  grounds  under  the 
management  and  control  of  the  Park  Commission  "to  the  same  extent 
as  other  property  under  its  jurisdiction," 

An  opinion  of  Mr.  George  Lull,  City  Attorney,  which  is 
dated  September  23,  1925,  states  as  follows  on  this  subject: 

"I  am  in  receipt  of  your  request  for  an  opinion 
as  to  whether  or  not  Resolution  No.  21\.2Q0,   New  Series, 
of  the  Board  of  Supervisors  has  the  effect  of  legally 
placing  the  property  described  in  that  resolution  under 
the  jurisdiction  of  the  Park  Commission  and  whether  or 
not  the  Palace  of  Pine  Arts  building  is  placed  under  the 
jurisdiction  of  the  Park  Commission  as  well  as  the  grounds 
surrounding  it.  The  resolution  referred  to  reads  as 
follows: 

"'WHEREAS,  the  United  States  has  granted 
to  the  City  and  County  of  San  Francisco 
the  Palace  of  Pine  Arts  and  grounds  ad- 
jacent thereto;  therefore 

"'RESOLVED,  that  the  Park  Commission  is  here- 
by authorized  to  take  possession  of  the 
property  so  ceded  and  to  manage  and  control 
the  same  to  the  same  extent  as  other  property 
under  its  jurisdiction.' 

OPINION 

"This  resolution  clearly  places  under  the  juris- 
diction of  the  Park  Commission  the  property  described  in 
the  'whereas'  clause,  that  is,  the  Palace  of  Pine  Arts  and 
the  grounds  adjacent  thereto  which  have  been  granted  to 
the  City  and  County  of  San  Francisco  by  the  United  States. 
While  there  is  no  express  dedication  of  this  property  as 
a  public  park,  it  is  my  opinion  that  the  language  of  the 
resolution  amounts  to  such  a  dedication  because  the  Park 
Commission  is  authorized  to  take  possession  of  the 
property  and  to  manage  and  control  the  same  to  the  same 
extent  as  other  property  under  its  jurisdiction.   There 
is  no  question  in  my  mind  that  the  resolution  places  the 
building  under  your  commission  as  well  as  the  grounds 
surrounding  it." 
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The  charter  in  effect  at  the  time  this  resolution  was 
passed  and  when  this  opinion  was  given  set  forth  the  jurisdiction  of 
the  Park  Commissioners  in  Article  XIV,  Section  6,  in  part,  as 
follows: 

"The  Commissioners  shall  have  the  complete  and 
exclusive  control,  management  and  direction  of  the  afore- 
said parks,  squares,  avenues  and  grounds,  and  the  ex- 
clusive right  to  erect  and  to  superintend  the  erection' 
of  buildings  and  structures  thereon;  •  .  •  ." 

..The  present  charter,  section  ]\Z,   is  to  the  same  effect, 
as  follows: 

"The  recreation  and  park  commission  shall  have 
the  complete  and  exclusive  control,  management  and  di- 
rection of  the  parks,  playgrounds,  recreation  centers 
and  all  other  recreation  facilities,  squares,  avenues 
and  grounds  which  are  in  charge  of  either  of  said 
commissions  on  the  effective  date  hereof,  or  are  there- 
after placed  in  the  charge  of  this  commission,  including 
exclusive  power  to  erect  and  to  superintend  the  erection 
of  buildings  and  structures  thereon,  and  to  construct 
new  parks,  squares,  playgrounds  and  recreation  centers, 
except  as  in  this  charter  otherwise  provided." 

Since  the  Recreation  and  Park  Commission  has  exclusive  con- 
trol, management  and  direction  of  the  Palace  of  Pine  Arts  and 
grounds,  the  Board  of  Supervisors  cannot  by  ordinance  require  its 
rehabilitation.  Hence  the  adoption  of  a  declaration  of  policy  re- 
quiring the  Board  to  pass  such  an  ordinance  is  not  legally  appro- 
priate. 

The  Board  has  the  power  to  place  such  a  capital  expenditure 
in  the  Recreation  and  Park  Commission' s  budget  after  reference  to 
the  Department  of  City  Planning  for  report  as  to  conformity  with 
the  Master  Plan.   (See  Charter,  sec.  72) 

The  Board  likewise  has  the  power  to  submit  to  the  voters 
a  proposition  for  a  bond  issue  for  this  purpose. 

You  are  therefore  advised  that  a  proposal  for  rehabilitation 


ft 


of  the  Palace  of  Pine  Arts  may  not  be  submitted  to  the  voters  as  a 
declaration  of  policy. 

You  are  also  advised  that  such  a  proposal  is  legally 
appropriate  as  a  budget  item  or  as  a  subject  of  bond  issue  in 
accordance  with  the  procedure  provided  for  either  fiscal  method. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  Board  of  Supervisors 

Attention: 

Mr.    John  R.    McGrath, 
Clerk 


WP 


Opinion  No.  529 
April  17,  1952 

SUBJECT:   HEALTH  SERVICE  SYSTEM  -  HEALTH  SHI  VICE  BOARD  -  AUTHORITY 
TO  HIRE  SPECIAL  COUNSEL. 

Dear  Sir: 

I  have  your  request  for   opinion  as  follows: 

REQ.UEST 

"Enclosed  find  statement   addressed  to  the  Health  Ser- 
vice Board  from  the   law  offices  of  Delany,  Werchick,  Fishgold 
and  Minudri,    for  professional   services   in  connection  with 
Superior  Court  Action  #1^.08,305,    O'Marie  v.  Cuniffe,    together 
with  Purchase  Requisition  from  the  Health  Service  Board  to 
the  above-mentioned  law  firm  on  this  matter  • 

"May   I  legally  audit  and  pay  this  bill? 

"in  transmitting  your   opinion,    please  return   the  at- 
tached documents  to  this  office." 

OPINION 

Your  request  involves  the  question  whether  the  Health  Service 
Board  has  authority  to  employ  its  own  counsel  when  sued  by  a  third 
party,  or  whether  the  defense  of  such  action  should  be  referred  to 
the  City  Attorney. 

The  Health  Service  System  is  a  department  of  the  city  and 
county  government  administered  by  the  Health  Service  Board.   (Char- 
ter Section  172. 1)   Hence,  the  city  and  county  is  interested  in  any 
legal  proceeding  against  the  Board.   In  fact  there  is  no  provision 
of  law  giving  the  Board  any  status  to  sue  or  be  sued  independently 
of  the  city  and  county.   The  Board  is  not  a  legal  entity  but  simply 
an  administrative  agency  in  charge  of  a  depar  tment  of  the  city 
government.   Independent  of  its  status  as  an  agency  of  the  city, 
the  Health  Service  Board  cannot  be  sued  at  all.   Therefore  any  suit 
against  the  Board  is  in  effect  a  suit  against  the  city  and  county. 

Section  26  of  the  Charter  provides: 

"The  city  attorney  must  represent  the  city  and  county 
in  all  actions  and  proceedings  in  which  it  may  be  legally 
interested,  or,  for  or  against  the  city  and  county,  or, 
any  officer  of  the  city  and  county  in  any  action  or  pro- 
ceeding, when  directed  so  to  do  by  the  supervisors,  except 
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where  a  cause  of  action  exists  in  favor  of  the  city  and 
county  against  said  officer.  Whenever  any  cause  of  action 
exists  in  favor  of  the  city  and  county,  the  city  attorney 
shall  commence  the  same  when  within  his  knowledge  or  when 
directed  so  to  do  by  the  supervisors.  He  shall  give  his 
advice  or  opinion  in  writing  to  any  officer,  board  or  com- 
mission of  the  city  and  county  when  requested." 

It  has  been  held  that  this  means  that  "the  city  attorney  should 
handle  all  the  legal  work  of  the  various  departments  of  the  city 
government,  except  where  special  provision  is  made  for  additional 
counsel."   (RAFAEL  v.  BOYLE,  31  Cal.  App.  623.  625,  construing  an 
almost  identical  seotion  of  the  1899  charter.)  For  many  years  this 
has  been  the  construction  placed  on  this  provision.   (See  for  ex- 
ample, DIEHSSEN  v.  CIVIL  SERVICE  COMMISSION,  I4.3  C.A.  2d  53;  LINDELL 
CO.  v.  BOARD  OF  PERMIT  APPEALS,  23  Cal.  2d  303;  SHEWBRIDGE  v.  POLICE 
COMMISSION,  61|.  C.A.  2d  787;  MARLESCU  v.  CITY  PLANNING  COMMISSION,  7 
C.A.  2d  371;  HOGAN  v.  RETIREMENT  BOARD,  13  C.A.  2d  676;  CARR  v.  FIRE 
COMMISSION,  30  C.A.  2d  808;  AINSWORTH  v.  BRYANT,  3k   Cal.  2d  i|6£j 
KENNEDY  v.  ROSS,  28  Cal.  2d  569,  in  all  of  which  the  several  boards, 
commissions  and  officers  were  defended  by  the  city  attorney.) 

As  City  Attorney  I  have  never  declined  to  act  for  the  Health 
Service  Board  and  I  have  repeatedly  given  the  Board  legal  service  as 
requested.   (Op.  No.  127,  Feb.  21,  1950;  Op.  No.  337,  Feb.  28,  1951; 
Op.  No.  385,  June  kt    1951;  Op.  No.  388,  June  6,  195l«) 

The  only  provision  in  the  charter  for  special  counsel  is  in 
section  126  with  reference  to  the  Public  Utilities  Commission.  Sec- 
tion 126  provides  in  this  regard: 

"The  /public  utilities/  commission  shall  have  auth- 
ority, subject  to  the  approval  of  the  mayor,  to  appoint 
special  counsel  for  temporary  purposes," 

Charter  section  172.1  from  which  the  Health  Service  Board  de- 
rives its  authority  contains  no  grant  of  authority  to  hire  counsel. 
It  is,  of  course,  the  law  that  "municipal  boards  must  keep  within 
the  limits  of  their  power  as  prescribed  by  law"  (IRWIN  v.  YUBA 
COUNTY,  119  Cal.  686,  690),  that  they  "have  only  such  powers  as  are 
conferred  upon  them"  (ALLEN  v.  McKINLEY,  18  Cal.  (2d)  697,  705), 
and  that  "if  the  charter  does  not  expressly  or  impliedly  confer  such 
power,  the  power  does  not  exist."   (DIERSSEN  v.  CIVIL  SERVICE  COMM.. 
k3   Cal.  App.  (2d)  53,  61;  VON  SCHMIDT  v.  WIDBER,  105  Cal.  151,  159.) 

Since  section  172,1  does  not  expressly  grant  the  Board  authority 
to  employ  counsel,  does  it  impliedly  grant  such  power?  The  last 
sentence  of  the  section  reads:   "All  expenses  of  the  system  shall  be 
borne  exclusively  by  the  funds  of  the  system  and  the  city  and  county 
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shall  not  appropriate  or   contribute  funds   in  any  manner   for   the  pur- 
poses of  the    system  hereby  established  and  provided."     Does   this 
prohibition  prevent  the  city  attorney  from  handling  the   legal  work 
of  the  System?     Such  a  conclusion  does  not  follow.      The  registrar 
of  voters,    the  controller,    the   treasurer,    and  the   civil   service   com- 
mission all  perform  services  for   the   system.     The  cost  thereof,    in 
the  case  of  the  controller  and  registrar  of  voters  at  least,    is 
simply  charged  against   the   funds  of  the  system.     The   last   sentence 
of  section  77   states   in  this  regard:      "The  controller  shall  pre- 
scribe  the  method   to  be  used  in  making  payments  for  inter -depart- 
mental  services."      There   is  nothing  novel  about  payment   for   inter- 
departmental services.     This  is   the   common  practice  and  legal  re- 
quirement  in  connection  with  the   city  operated  utilities.      If   ser- 
vices of  the   city  attorney  to  the  Health  Service  System  be  deemed 
funds   of  the  city   and  county,    an  appropriate   inter-departmental 
charge  can  be  made   therefor,    thus  preventing   the   existence   of   any 
contribution  of  funds. 

To  ascertain  the  meaning  of  the  various  provisions  of  the 
charter,    it  is  proper   to  read  its  different  sections  together  with 
a  view  to  harmonizing  them.      (BRUCE  v.  CIVIL  SERVICE  BOARD,    6  Cal. 
App.    (2d)    633,    636.)      Such  reading  of   sections  26,    77  and  172,1 
shows  that  there  was  no  intent  to  prohibit  the  city  attorney  from 
handling  legal  proceedings  involving  the  Health  Service  System. 
Hence,   no  power   of  the  Board  to   hire    special  counsel  may  be   im- 
plied from  the   charter. 

Are   there  any  special  circumstances  extraneous   to   the  Charter 
which  would  give   the  Board  power   to  retain   special  counsel? 

WARD   v.   SAN  DIEGO  SCHOOL  DISTRICT,    203  Cal.    712,   was   a   success- 
ful action  by  an  attorney  to  recover   for    services  rendered  the 
school  district.      The  facts  were:      The   school  district  had  let  a 
$38 1 000  contract  for   construction  of   a   school  building.     The  con- 
tractor furnished  a  mechanic's  lien  bond  of  a  corporate   surety  in 
the   sum  of  $19,220.      The  contractor,    after  being  paid  111}., 000,    de- 
faulted,   leaving  the  school  district  to   complete  the  building,   which 
it  did.     Mechanic's   lien  claims  were   then  filed  for  ^17,000.     The 
surety  on  the  bond  brought    suit  against   the   school  district   to  com- 
pel it   to  pay  these   claims.      It  was   the   district  attorney's   duty  to 
represent    the   school  district.     The  district  attorney  refused  to   do 
so.     The  court  held  that  this  refusal  under   the   circumstances   auth- 
orized the    school  district  to   employ   special  counsel.      The   court 
noted  that  after   the   district  attorney  refused  to  act,   "The  only 
possible  recourse  remaining   to   the   school  board  was   that  of   some 
sort  of  legal  proceeding  to   compel   the  district  attorney  to  perform 
his  duty."      Said  the  Court   (p.    720):      "But   clearly  such  a  course 
/a.  legal  proceeding  to   compel  the   district   attorney   to  act/  like- 
wise would  have  involved  the  necessity  of   employing  an  attorney, 
which  fact,   with  the  element  of   certain  and  disastrous   delay  and,    in 


the  end,    uncertainty  of   successful  outcome,    presented  obstacles 
which  we   think  fairly  brought  the   case  within  the    situation  denomi- 
nated by  the  writer  of  the  prevailing  opinion  in  the  Denman  case 
penman  v.  Webster,    139  Cal.  ij.52/,   namely,    'certain  circumstances* 
which  warranted  and  justified  the  exercise  by  the   corporation  of  its 
implied  and  incidental  power  of   employing  counsel." 

Compare  the   circumstances  of  the  Ward  case  with  those  out  of 
which  the  $3,000  bill  in  O'Marie  v.  Cuniffe,    supra,   arises,      O'Marie 
had  been  duly  elected  to  the  Health  Service  Board  by  the  membership 
of  the  Health  Service  System,     He  had  received  more  votes  than  any 
other  candidate.     He  filed  the  required  bond   (Charter  Sec,   172,1) 
but  did  not  take  and  subscribe  an  oath  of   office  within  20  days  after 
his  election,     A  majority  of  the  members  of  the  Board,    taking  advan- 
tage of  this  failure,   refused  to  let  O'Marie  sit  on  the  Board,     When 
apprised  of  the   situation,   O'Marie,   on  June  k>   195l»    took  and  sub- 
scribed the  oath.     This  was  27  days  after  his  election.      (Concerning 
the  effect  of  a  tardy  taking  of  an  oath  of  office,    see    158  A.L.R. 
639* )      This  majority   still  refused  to  let  him  sit.     O'Marie  asked  my 
written  opinion  in  the  matter   and  I  advised  him  that  in  my  opinion 
he  was  not  required  to   take  an  oath  of   office.     The  Board  majority 
remained  adamant.      O'Marie   through  private   counsel  filed  suit 
against  the  Board.     The  Board  majority,   without  ever  consulting  me, 
promptly  hired  its  own  counsel  to  defend  O'Marie' s  suit.     The  Board 
never  asked  for  my  services  and  they  were  never  refused  them. 

The  result  of  the   suit  was  a  decision  holding  that  "the  estab- 
lishment of  a  health  service  system  is  in  the  public  interest  and 
is  a  public   governmental  function,"   and  that   "members  of  the  Health 
Service  Board  of   the  City  and  County  of  San  Francisco  are  public   of- 
ficers and  are  required  to  take  an  oath  of  office  within  the  time 
and  as  required  by  law." 

The  Ward  case  quite   obviously  does  not  cover   the    situation  here. 
To  the  contrary,   it  has  been  held,    in  suits  involving  San  Francisco, 
that  the  fact  that   the  city  attorney  holds  views  opposed  to   those  of 
a  city  commission  and  has  expressed  them  in  a  written  opinion 
(RAFALE  v.  BOYLE,    31  Cal.  App,   623),    that  he  has  refused  to    defend 
a  city  board  faced  with  a  suit  on  behalf  of   a  person  claiming  to  be 
entitled  to   sit   in  on  the  board's  meetings      (DENMAN  v.  WEBSTER,    139 
Cal.   1|52),    that  he  represents  in  court  one  city  board  against 
another  board  which  thereupon  claims   the  right   to  hire  its  own 
counsel   (GLENSOR   v.  ANDRIANO,    99  C.A.    607 j   GREA.TH0USE   v.  DUNN,    60 
Cal.   311)    —  none  of  these  facts   empowers   the  board  to  hire  its  own 
counsel. 

In  DENMAN  v,  WEBSTER,    139  Cal.   1|52,    it  was  held  that  the  San 
Francisco  Board  of  Education  had  no  power   to    employ   outside  counsel. 
By  the  charter  of  1899  (subd.   9  of   sec.   1  of  chap.    III  of  art.  VII) 
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the  Board  of  Education  was  given  power:   "To  require  the  services 
of  the  city  attorney  in  all  actions,  suits  and  proceedings  by  or 
against  the  Board  of  Education."   The  Superintendent  of  Schools, 
Webster,  claimed  that  one  W.  D.  Kingsbury  was  entitled  to  be  admit- 
ted to  the  Board  of  Education's  meetings  either  as  a  member  or  as 
his  (Webster' s)  deputy.  He  sought  a  writ  of  mandate  to  compel  the 
Board  to  admit  Kingsbury.  The  Board  made  its  order  on  the  City  At- 
torney requiring  him  to  defend  the  suit.  The  City  Attorney  answered 
with  a  written  opinion  that  the  matter  was  not  within  his  jurisdic- 
tion and  refused  to  defend  the  suit.   (Opinions  of  the  City  Attorney 
of  San  Francisco,  1899-1902,  p.  386,  Franklin  K.  Lane.)   The  Board 
of  Education  then  employed  the  Honorable  William  Denman  to  defend 
it.  He  did  so,  successfully.   Judgment  was  entered  for  the  Board. 
The  Board  approved  Denman' s  bill  for  $500*  but  Webster  refused  to 
draw  his  requisition  on  the  auditor  of  the  City  and  County  of  San 
Francisco  for  its  payment.  Denman  sought  a  writ  of  mandate  against 
Webster  to  compel  him  to  do  so.   The  trial  court  sustained  Webster' s 
demurrer  and  the  Supreme  Court  (three  justices  dissenting)  affirmed 
the  resulting  judgment.   Judges  Angelotti  and  Van  Dyke  held  that  the 
power  given  the  Board  of  Education  "to  employ  such  teachers  and  per- 
sons  as  may  be  necessary  to  carry  into  effect  its  powers  and  duties," 
conferred  no  power  to  employ  an  attorney.  Their  opinion  further 
declared  (p.  If.55) : 

"No  general  power  such  as  had  been  conferred  on  the 
Board  of  Supervisors  in  the  case  of  Hornblower  v.  Duden, 
35  Cal.  670,  -  viz.,  'to  do  and  perform  all  such  other  acts 
and  things  as  may  be  strictly  necessary  to  the  full  dis- 
charge of  the  powa?  s  and  jurisdiction  conferred,  on  the 
board,'  ~  has  been  conferred  on  the  San  Francisco  Board  of 
Education  by  either  the  state  law  or  the  charter.  We  are 
of  the  opinion  that  neither  boards  of  education  nor  boards 
of  school  trustees  have  the  implied  power  to  employ  an  attorney 
at  the  expense  of  city  or  school  district." 

Their  opinion  further  asserted  that,  even  though  "such  implied  power 
may  exist  under  certain  circumstances  from  the  necessities  of  the 
case,"  this  was  not  such  a  case.  They  declared  that  it  was  not  one 
of  the  Board's  functions  "to  litigate  as  a  board  the  question  who 
are  entitled  to  seats  as  members  of  the  board  ...  much  less  to  ex- 
pend school  money  therein  ....   There  is  nothing  in  the  law  that 
either  expressly  or  impliedly  authorizes  the  board  to  participate 
as  a  board  in  the  determination  of  such  a  question,  and  the  mere 
fact  that  the  board  was  made  a  party  defendant  could  not  confer  such 
authority." 

In  a  concurring  opinion  Justice  Shaw,  for  sake  of  argument,  as- 
sumed that  the  Board' s  defense  of  the  mandamus  suit  was  proper  and 
that  "it  could,  under  some  circumstances,  devote  public  funds  in  its 
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control  to  the  payment  of  an  attorney  to  conduct  its  defense."   He 
pointed  out,  however,  that  the  Board  was  the  trustee  of  the  funds 
under  its  control,  and  that  it  could  not  "incur  a  useless  or  unneces- 
sary expense  to  the  injury  of  the  beneficiary";  that  the  city  at- 
torney was  required  "to  respond  to  and  obey  the  requisition  of  the 
board";  that  on  the  refusal  of  the  city  attorney  to  defend  the  Board, 
the  Board,  "in  order  to  fulfill  its  fiduciary  obligation,"  should 
have  " stated  the  refusal  to  the  mayor  and  demanded  the  suspension  of 
the  city  attorney  and  the  appointment  of  another  person  as  city  at- 
torney pro  tempore.   If  the  mayor  had  refused,  then,  if  at  all  would 
the  board  be  justified  in  employing  another.   .  •  •   It  can  be  only 
when  all  other  means  fail,  when  the  necessity  is  without  alternative, 
that  the  extraordinary  power  exists  to  employ  counsel  at  the  expense 
of  the  funds  of  the  district."   Justice  Lorigan  concurred  in  the  judg- 
ment on  grounds  similar  to  those  expressed  by  Justice  Shaw,  namely, 
"it  was  the  duty  of  the  board  of  education  to  require,  and  to  take 
all  necessary  measures  to  compel,  the  city  attorney  to  defend,  as  it 
was  his  duty  to  do,  the  suit  brought  against  it  by  Kingsbury.  His 
simple  refusal  did  not  authorize  the  board  to  engage  other  counsel." 

Justice  McFarland,  in  a  dissenting  opinion  concurred  in  by 
Justice  Henshaw  and  Chief  Justice  Beatty,  pointed  out  that  boards 
of  education  can  sue  and  be  sued,  and  hence  have  "the  clearly  im- 
plied power,  in  certain  cases,  at  least,  to  employ  an  attorney  to 
prosecute  or  defend  an  action  or  proceeding  to  which  it  is  a  party"; 
that  it  was"the  duty  of  the  Board,  in  its  collective  and  corporate 
capacity,  to  resist  •  .  .  the  attempt  of  an  unauthorized  intruder, 
by  legal  proceeding,  to  force  himself  on  the  board";  that  the  power 
given  the  board  to  require  the  services  of  the  city  attorney  did  not 
curtail  the  power  of  the  board  under  the  general  laws  of  the  state," 
but  simply  "  enlarge/d/  that  power  •  •  •  •  Moreover,  if  the  charter 
provision  could  be  construed  as  intending  to  restrict  the  board  to 
the  city  attorney  as  its  counsel,  the  right  of  employing  counsel, 
which  the  board  has  under  the  general  laws  of  the  state,  could  not 
be  thus  destroyed.  A  school  district  derives  its  power  s  and  func- 
tions from  the  Political  Code,  the  general  laws  of  the  state;  and 
those  powers  and  functions  cannot  be  destroyed  or  curtailed  by  muni- 
cipal authority.  ...   I  think  that  the  case  •  •  •  was  one  to  which 
the  implied  power  under  the  /Political/Code  to  employ  counsel  ap- 
plies. .  .  ." 

Inasmuch  as  the  Health  Service  Board  has  been  given  no  power  to 
sue  or  be  sued  and  has  no  powers  under  the  general  laws  of  the  state, 
being  simply  a  branch  of  the  city  government  and  deriving  its  powers 
solely  from  the  Charter,  the  reasoning  of  the  three  dissenting  jus- 
tices cannot  be  applied  to  the  instant  matter. 

WARD  v.  SAN  DIEGO  SCHOOL  DISTRICT,  supra,  notes  particularly 
that  in  the  Denman  case  "the  controversy  before  the  court  did  not 
involve  the  school  board  as  a  corporation,  but  concerned  only  certain 
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members  of  the  board  in  opposition  to  another  person  claiming  to  be 
a  member    therof."      The   same  may  be   said  of    the  0' MARIE  v.   CUNIFFE 
litigation.      See   also  GLENSOR   v.  ANDRIANO,    supra,    99  Cal.  App.   607, 
608,   where   the  court  distinguishes  a  suit  with  a  third  party  from  an 
inter-departmental  controversy  within  the  municipal  corporation. 

In  RAFAEL  v.  BOYLE,    31  C.A.    623,    the  members  of   the  SaiFran- 
cisco  Civil  Service  Commission  hired  special  counsel   to  represent 
them  in  three  Superior  Court   suits:     Maxwell  v.  Civil  Service  Com- 
mission, No.  50,061+;   Collins  v,  Civil  Service  Commission,  No.  5l»280, 
and  Matlock  v.  Civil  Service  Commission,  No.   1+7,182.     All  involved 
the  fire  department.     The  city  attorney's   (Percy  V.   Long)    views  were 
opposed  to  those  of  the  Commission  in  all  three  matters,   but   the 
Commission  nevertheless  persisted  in  its  £wn  views,   with  the  result 
that   the   suits  were  filed.      The  Matlock  and  Collins   cases  were   de- 
cided adversely  to   the  Commission.     The  Maxwell  case  was  decided  in 
favor  of  the  Commission  both  in  the  trial  court  and  on  appeal. 
(MAXWELL  v.  CIVIL  SERVICE  COMMISSION,    169  Cal,  336.)      In  the  Supreme 
Court  the  city  attorney  and  his  assistant   (Honorable  Maurice  T. 
Dooling)    appeared  as  amici   curiae  for  Maxwell,     Notwithstanding  that 
the  Commission  had  not  followed  his  advice,    the   city  attorney  had 
been  willing  to   defend  the   suits.     The  members  of   the  commission 
ignored  his  offer   and  engaged  special  counsel  to  defend  them  at  an 
agreed  compensation  of  $500,     The  city  attorney  was  not  consulted 
further  nor  requested  to  appear.     The  private  attorney  performed 
the  services  agreed  upon  and  then  presented  his  demand  on  the  city 
treasurer   for  payment  of  the  agreed  compensation.     The  Commission 
and  the  Board  of  Supervisors  approved  the  demand  and  passed  it  on 
to  Boyle,    the  auditor,   for  audit.     Boyle  declined  to  audit  the  de- 
mand for   illegality.     The  attorney  assigned  his  claim  to  Rafael  who 
filed  a  mandamus  suit  against  Boyle.     Rafael  won  judgment  in  the 
Superior  Court,     The  District  Court  of  Appeal  reversed  the    judgment. 
It  held: 

"The  charter  having  provided  a  city  attorney  upon 
whom  the  board  can  call  when  a  defense   to  any  suit  is  neces- 
sary,   it  by  implication  makes   it   incumbent  upon  the  board  to 
avail  itself  of  his  services,    and  it  cannot  ignore   this  pro- 
vision and  employ  some  other   attorney  to  render   those  ser- 
vices which  it   Is  the  duty  of   the  city  attorney  to  perform. 
(DENMAN  v.  WEBSTER,    139  Cal.   1+52,    /73  Pac.    131/;   MERRIAM  v. 
BARNUM,    116  Cal.   619,  Ik®  Pac»    1W .Y 

In  GLENSOR   v.  ANDRIANO,    99  C.A.    607,    (hr.    den.),    it  was  held 
that   the  San  Francisco  Board  of  Election  Commissione?  s  had  no  power 
to  hire   special  counsel   to  represent   it  in  a   suit   to   compel  the 
Board  of  Supervisors   to   allow   in  the   annual  budget  the   amount  esti- 
mated by  the  Election  Commissioners  as  necessary  for   that  department 
for  the   ensuing  year.     The  city  attorney  had  previously  ruled  against 
the  contention  of  the  Board  of  Election  Commissioners  and  he 


#8 

represented  the  Board  of  Supervisors  in  the  ensuing  litigation. 
(GRIFFIN  v.  BOYLE  /JACKSON  v.  BADARACCO/,  202  Cal.  950  In  the 
Glensor  case,  the  court  observed  (p.  608):  "This  is  not  a  case 
where  counsel  were  employed  to  represent  the  municipality  in  an 
action  with  another  party,  but  is  an  interdepartmental  controversy. 
The-  board  of  election  commissioners  is  a  department  of  the  city 
government  and  its  powers  are  not  such  as  to  make  it  function  inde- 
pendently from  the  other  departments  of  the  city  government." 

In  HIGGINSON  v.  CITY  OF  FALL  RIVER,  226  Mass.  lj.23,  2  A.L.R. 
1209,  115  N.E.  7&U.,    (cited  with  approval  in  the  Glensor  case,  supra), 
it  was  held  that  the  defendant's  board  of  fire  commissioners  had  no 
authority  to  hire  special  counsel  at  city  expense  to  assist  it  in 
preparing  charges  against  the  chief  engineer  of  the  fire  department 
and  to  assist  the  board  in  the  hearing  thereof.  The  board  desired 
to  remove  the  chief  engineer.  The  city  solicitor,  at  the  mayor's 
request,  had  declined  to  assist  the  board.   The  court  said: 

"It  is  well  settled  that  a  city  official  has  no  auth- 
ority to  employ  counsel  on  behalf  of  the  city,  by  reason 
of  the  general  power  conferred  on  him  by  law  ....   It 
is  not  contended  that  any  express  authority  was  given  by 
the  city  council  to  the  fire  commissioners  to  employ  counsel, 
nor  can  such  authority  be  implied  as  incident  or  necessary  to 
the  exercise  of  their  corporate  functions." 

In  ALLEN  v.  PAYNE,  1  Cal.  (2d)  607,  it  was  held  that  the  grand 
jury  had  no  power  to  employ  special  investigators  even  though  the 
board  of  supervisors  (Los  Angeles  County)  had  appropriated  a  sum  of 
money  for  that  specific  purpose. 

In  MERRIAM  v.  BARNUM,  116  Cal.  619,  it  was  held  that  a  board  of 
supervisors  (Fresno  County)  could  not  hire  special  counsel  to  advise 
it  on  matters  which  it  was  the  duty  of  the  district  attorney  to  ad- 
vise them  upon. 

McQUILLIN  ON  MUNICIPAL  CORPORATIONS  (2nd  ed.,  rev.  vol.  2,  sec. 
521,  p.  262)  states: 

"The  rule  uniformly  applied  is  that  where  the  corpora- 
tion counsel,  city  counselor  or  city  attorney  is  the  legal 
adviser  of  the  several  municipal  officers  and  departments 
and  has  entire  charge  of  legal  matters  and  litigation  in 
which  the  municipality  is  interested,  an  officer  or  depar  t- 
ment.has  no  authority  to  employ  an  attorney  at  the  expense 
of  the  public." 

It  must  be  apparent  that  in  the  course  of  the  City's  business 
the  views  of  the  city  attorney  are  inevitably  going  to  run  counter 
to  the  views  of  certain  officers,  boards  or  commissions.  And  it 
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the 
must  be  equally  apparent  that  when  this  occurs, /dissatisfied  board, 
officer  or  commission  cannot  simply  hire  its  own  lawyer  at  the  ex~ 
pense  of  funds  in  the  city  treasury* 

In  STATE  v.  GORMAN,  117  Minn.  323,  136  N.W.  lj.02,  I4.O3,  (cited 
with  approval  in  the  Glensor  case,  supra)  it  is  said: 

"Frequently  city  officials  disagree  as  to  their  several 
duties  and  elashj  but,  because  of  this,  can  it  for  a  moment 
be  admitted  that  each  has  the  power  by  implication  to  hire  an 
attorney  for  consultation  and  litigation,  and  make  the  city 
liable  for  the  services  so  rendered?" 

The  general  rule  applicable  to  the  various  departments  of  a 
municipal  corporation  is  correctly  stated  in  an  annotation  in  2 
A.L.R.  1212,  entitled  "Power  of  fire,  water,  or  health  commissioners, 
or  the  like,  to  employ  counsel."   It  is  there  said: 

"The  powers  granted  to  fire,  water,  or  health  com- 
missioners, or  similar  administrative  boards,  vary,  of  course, 
in  the  several  jurisdictions,  and,  in  each  jurisdiction,  vary 
as  between  the  different  boards.  As  a  general  rule,  however, 
the  power  to  employ  counsel  is  not  deemed  to  be  incidental  to 
such  boards,  and  does  not  exist,  except  as  it  is  expressly 
conferred,  or  results  by  necessary  implication  from  the  powers 
granted." 

In  I4.3  C,J.  890,  it  is  said,  citing  many  cases,  among  them 
RAFAEL  v.  BOYLE,  supra: 

" /T/he  employment  of  other  counsel  is  improper  and  un- 
authorized where  the  municipal  attorney  or  law  department  is 
charged  by  charter  or  statute  with  the  conduct  of  all  the 
municipal  law  business,  and  there  are  no  special  circumstances 
which  make  the  calling  in  of  outside  assistance  vitally  neces- 
sary." 

Reference  is  now  made  to  three  occasions  when  Health  Service 
System  funds  have  been  used  to  pay  counsel  employed  to  prosecute 
actions  for  the  Board  against  oity  and  county  officers  and  boards, 
which,  in  each  case,  were  defended  by  the  city  attorney.  The  first 
case,  BUTTERWORTH  v.  BOYD  ^1938/,  12  Cal.  (2d)  llj.0,  was  an  original 
mandate  proceeding  by  the  Board  in  the  Supreme  Court  to  compel  the 
controller  and  treasurer  to  make  available  to  the  Board  the  funds  de- 
ducted from  the  compensation  of  city  employees  and  teachers  pur- 
suant to  the  then  newly  adopted  Charter  section  172.1.  They  refused 
to  do  so  until  the  legality  of  the  charter  provision  was  determined. 
The  Supreme  Court  declared  (p.  11+.6) : 
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"The  first  question  is  whether  the  city  may  by  its 
charter  provide  for  a  regulation  of  this  character.  The 
answer  to  the  question  depends  on  whether*  the  establish- 
ment of  the  health  service  system  is  a  'municipal  affair' •  " 

After  reviewing  the  history  of  "municipal  home  rule"  in  California 
the  Court  held  (p.  H4.8 ) : 

"There  can  be  no  question,  under  these  authorities,  of 
the  power  of  the  city  to  establish  a  system  of  medical  ser- 
vice for  its  employees  or  their  dependents.   Proper  medical 
attention,  freely  available  to  all  such  employees  and  such 
dependents,  should  have  a  direct  and  beneficial  effect  on 
their  health,  and  therefore  their  efficiency.   If  a  pension 
or  retirement  system,  or  provision  for  sick  leave  payments 
at  the  expense  of  the  municipality  is  within  the  municipal 
power,  the  present  plan,  entirely  self-supporting,  and  having 
a  tendency  to  decrease  sickness  and  lessen  the  expense  of 
sick  leave  must  equally  be  so." 

And  at  page  153! 

"There  being  no  valid  objection  to  the  system  and 
plan  herein  considered,  it  follows  that  respondents  must 
perform  the  duties  imposed  upon  them  and  make  available 
to  petitioners  the  funds  collected. 

"Let  the  writ  issue  as  prayed  for." 

Of  the  payments  to  special  counsel  in  the  Butts' worth  case,  this 
may  be  said:   The  Health  Service  System  was  at  an  impasse.   Its  funds 
were  tied  up.   It  was  imperative  that  an  adjudication  of  the  valid- 
ity of  section  172.1  be  had.  There  was  clearly  some  doubt  as  to  its 
validity.  The  city  attorney  defended  the  suit  brought  by  the  Board 
against  the  controller  and  treasurer.  He  could  not  represent  both 
sides.  The  case  had  the  earmarks  of  an  emergency  entitling  the  Board 
to  retain  special  counsel. 

The  next  case,  CANNON  v.  BRADY  /l^k^/ ' >    s&n  Francisco  Superior 
Court  Action  No,  295^A1»  was  a  mandate  proceeding  in  which  fourteen 
employees  of  the  Health  Service  System  together  with  the  nine  mem- 
bers of  the  Health  Service  Board  were  the  petitioners,  and  the  mem- 
bers of  the  Retirement  Board  and  the  controller  were  the  respondents* 
The  suit  was  to  compel  the  admission  of  employees  of  the  Health  Ser- 
vice System  to  membership  in  the  San  Francisco  City  and  County  Em- 
ployees' Retirement  System,  one-half  of  the  contributions  to  the  Re- 
tirement System  to  be  ordered  paid  from  salary  deductions,  the  other 
half  from  Health  Service  System  funds.  A  peremptory  writ  of  mandate 
issued.  The  suit  did  not  go  beyond  the  Superior  Court* 
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Of  the  Cannon  case  it  may  be  said  that  the  city  attorney  could 
not  represent  the  fourteen  employees  suing  to  have  their  rights  en- 
forced. Their  employment  of  counsel  for  this  purpose  was,  of  course, 
justified,  but  the  payment  of  Health  Service  System  funds  for  the 
benefit  of  these  fourteen  employees  seems  questionable.  Why  the  mem- 
bers of  the  Health  Service  Board  joined  as  petitioners  in  this  case 
is  not  clear* 

In  1938  the  city  attorney  had  ruled  that  "employees  in  the 
Health  Service  System  are  not  entitled  to  the  benefits  of  the  San 
Francisco  City  and  County  Employees'  Retirement  System  because  they 
are  not  employees  of  the  City  and  County  of  San  Francisco"  (Opinion 
No.  2097)  and,  as  a  corollary,  that  the  Health  Service  Board  "must 
procure  legal  services  from  private  sources."   (Opinion  No.  2099) 

This  was  before  the  true  nature  of  the  Health  Service  System 
was  understood.  In  19^3,  the  city  attorney,  with  special  reference 
to  BUTTERWORTH  v.  BOYD  and  CANNON  v.  BRADY,  supra,  ruled  that  "the 
Health  Service  System  is  an  integral  part  of  the  government  of  San 
Francisco,"  and  that  Health  Service  System  employees  were  entitled 
to  the  same  sick  leave  and  vacation  rights  as  any  other  employee  of 
the  City  and  County  of  San  Francisco.   (Opinion  No.  3lj.85) 

The  third  suit  was  RYALL  v.  WOLF  Z1948/,  San  Francisco  Superior 
Court  Action  No.  381128,  a  mandamus  proceeding  by  the  member  s  of 
Health  Service  Board  against  the  members  of  the  Retirement  Board  to 
compel  the  latter  to  approve,  pursuant  to  subd.  3  of  section  172.1, 
the  so-called  Permanente  Plan  theretofore  adopted  by  the  Health  Ser- 
vice Board  as  one  of  its  plans  for  rendering  medical  care  to  mem- 
bers of  the  system. 

Of  the  Ryall  case  it  may  be  stated  that  the  propriety  of  one 
city  board  suing  another  is  open  to  question.  There  does  not  appear 
to  have  been  any  "emergency"  entitling  the  Board  to  "employ  special 
counsel  to  represent  itself  as  a  board  as  distinguished  from  the 
city  and  make  the  expense  chargeable  against  the  city  treasury,.  •  • 
The  controversy  appears  to  have  been  only  a  difference  of  opinion  or 
judgment,  .  .  ."   (GLENSOR  v.  ANDRIANO,  supra,  p.  609)   McQ,UILLIN  ON 
MUNICIPAL  CORPORATIONS  (3rd  ed.),  vol,  17,  sec.  1|9.33,  P^  235, 
states: 

"Municipal  boards  and  commissions  have  no  general 
power  to  institute  legal  proceedings  in  the  name  of  the 
city.  The  exercise  of  any  such  power  would  be  an  inter- 
ference with  the  recognized  duties  of  the  official  counsel 
or  attorney  of  the  city  and  would  lead  to  possible  conflicts 
between  such  councils  and  such  boards  or  commissions." 

Section  25  of  the  Charter  provides  a  method  for  securing  har- 
mony between  city  departments.   It  declares  that  the  mayor  "shall 


#12 

receive  and  examine,  without  delay,  all  complaints  relating  to  the 
administration  of  the  affairs  of  the  city  and  county,  and  immedia- 
tely inform  the  complainant  of  findings  and  actions  thereon;  and  he 
shall  coordinate  and  enforce  cooperation  between  all  departments  of 
the  city  and  county." 

In  view  of  the  diverse  circumstances  of  these  three  suits,  the 
effect  thereof  upon  the  opinions  of  the  city  attorney,  and  the  fact 
that  the  city  attorney  participated  in  each  suit,  it  cannot  be  said 
that  there  has  been  any  course  of  administrative  interpretation 
which  is  helpful  in  determining  the  Board' s  powers  under  Section 
172.1  in  this  case. 

Further,  an  erroneous  administrative  construction  never  governs 
the  interpretation  of  a  statute  no  matter  how  long  continued. 
(WHITCOMB  HOTEL  INC.  v.  CAL.  EMP.  COM.,  24  Cal.  2d  753,  757-8; 
ESTATE  OP  MADISON,  26  Cal.  2d  453,  463;  TRABUE  PITTMAN  CORP.  v. 
COUNTY  OP  L.A.,  29  Cal.  2d  385,  399.) 

While  discussing  administrative  interpretation,  it  is  signifi- 
cant that  there  is  no  case  to  my  knowledge  in  which  Health  Service 
System  funds  have  ever  been  used  to  pay  counsel  retained  by  the  Board 
to  defend  it  in  an  action  brought  against  it  by  a  third  party. 
DENMAN  v.  WEBSTER,  supra,  and  RAPAEL  v.  BOYLE,  supra,  cast  very 
grave  doubt  on  the  validity  of  any  such  practice. 

"The  board  is  a  public  body  with  limited  powers,  and  the  person 
who  contracts  to  render  services  in  its  behalf  acts  at  his  peril, 
and  is  bound  to  see  that  the  right  to  employ  him  exists.  If  he  per- 
forms services  in  a  case  where  the  right  does  not  exist,  he  can 
claim  no  estoppel  against  the  board,  and  he  can  have  no  recourse, 
except  to  the  individual  members  who  employed  him,  in  case  they  have 
made  themselves  personally  liable.  Otherwise  he  is  without  remedy." 
(DENMAN  v.  WEBSTER,  139  Cal.  452,  458.) 

In  WALTERS  v.  DOCK  COMMISSION  OP  CITY  OF  PORTLAND,  126  Ore. 
I+87,  270  Pac.  778,  the  Portland  charter  provided: 

"The  city  attorney  must  attend  to,  and  shall,  subject 
to  the  direction  of  the  council,  have  control  of  all  actions, 
suits  or  proceedings  in  which  the  city  is  legally  interested." 

In  this  suit  for  damages  summons  was  served  on  the  secretary  of  the 
dock  commission.   Oregon  law  required  that  in  actions  again*  a  city, 
summons  shall  be  served  on  the  clerk  of  the  city.  The  city  attorney 
did  not  appear  in  the  litigation,  the  dock  commission  being  repre- 
sented by  another  attorney.  After  obtaining  a  judgment  against  the 
dock  commission,  the  plaintiff  sought  to  substitute  the  city  of 
Portland  as  the  defendant.  The  court  held  this  could  not  be  done. 
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Pointing  out  that  the  city  attorney  could  not  be  divested,  or  divest 
himself,  of  authority  over  litigation  in  which  the  city  was  inter- 
ested, the  court  stated  that  the  dock  commission  was  not  a  "corporate 
entity,"  but  simply  "a  department  of  the  city,  created  for  the  pur- 
pose of  operating  the  public  docks  of  that  city,"  that  "the  plain- 
tiff s  action  was  in  fact  litigation  against  the  city,"  and  that 
"the  service  of  process  /on   the  secretary  of  the  dock  commission/ 
failed  to  supply  the  court  with  jurisdiction  over  the  city."  The 
court  declared  that  "the  charter  of  the  city  placed  control  over  the 
city's  litigation  in  the  office  of  the  city  attorney"  and  that  "no 
attorney  employed  by  the  commission  could  usurp  the  authority  grant- 
ed by  the  charter  exclusively  to  the  city  attorney  to  determine  the 
city's  participation  in  litigation."   The  court  held  that  "the  city 
was  not  a  party  to  the  case  previously;  it  has  not  had  its  day  in 
court,  and  we  do  not  believe  that  section  107»  Or.  L.,  and  the  con- 
stitutional provision  were  intended  to  enable  the  court  to  add  a 
party  as  judgment  debtor  after  the  judgment  has  been  entered," 

It  is  my  opinion  that  in  all  suits  in  which  the  city  and  county 
has  a  legal  interest  and  which  are  brought  against  city  officers  and 
members  of  city  boards  or  commissions,  in  their  official  capacity, 
(except  suits  prosecuted  by  the  city  attorney),  the  city  and  county 
should  be  made  a  party  and  service  of  process  should  be  made  upon 
the  city  and  county  as  required  by  law.   (Charter,  Sec.  2£;  C.C.P., 
Sec,  ij.ll,  subd,  £,)  Otherwise,  unless  the  city  attorney  voluntarily 
appears  in  the  action,  the  resulting  judgment  will  be  without  bind- 
ing force  on  the  city  and  county.   (WALTERS  v.  DOCK  COMMISSION, 
supra;  GOULD  v.  RICHMOND  SCHOOL  DISTRICT,  £8  C.A.  2d  ij.97») 

In  0' MAR IE  v.  CUNIPPE,  supra,  there  was  never  any  service  on 
the  city,  it  was  not  named  a  defendant,  and  the  city  attorney  did 
not  appear  therein.  In  my  opinion  the  resulting  judgment  has  no 
binding  force  with  respect  to  the  city  and  county  because  the  city 
and  county  was  legally  interested  therein,  yet  "the  city  was  not  a 
party  to  the  case  /and/  has  not  had  its  day  in  court."   (WALTERS  v. 
DOCK  COMMISSION,  supra,)   It  was  not  one  of  the  Board's  functions 
"to  litigate  as  a  board  the  question  who  are  entitled  to  seats  as 
members  of  the  board,"   (DENMAN  v.  WEBSTER,  supra.) 

In  matters  involving  the  city  and  county,  litigants  may  not  by- 
pass the  city  attorney  and  at  the  same  time  achieve  an  adjudication 
binding  on  the  city  and  county.  For  this  additional  reason  funds 
in  the  city  treasury  may  not  be  used  to  pay  the  cost  of  the  liti- 
gation. 
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In  view  of  the  foregoing,  it  is  my  opinion  that  you  may  not 
legally  audit  and  pay  this  bill.  The  documents  attached  to  your 
request  are  returned  herewith. 

Respectfully  submitted, 

DION  R,   HOLM, 
City  Attorney. 

GEB 


To:     Mr,   Harry  D.  Ross, 
Controller. 


Opinion  No.  530 
April  18,  1952 


SUBJECT:  VERDICT  OP  WOT  GUILTY  BY  JURY  IS  NOT  BINDING-  UPON  THE 

CIVIL  SERVICE  COMMISSION  COVERING  THE  SAME  SUBJECT  MATTER 

Dear  Sir: 

This  office  is  in  receipt  of  your  reouest  for  an  opinion 
as  follows: 

REQUEST 

"Recently  an  employee  of  the  school  department  was 
charged  with  'immoral  conduct  and  insubordination' 
arising  out  of  a  situation  involving  a  child,  and 
after  a  hearing  on  the  charges  the  employee  was  found 
guilty  of  the  charge  of  immoral  conduct  and  insubordin- 
ation and  was  dismissed  from  the  service  pursuant  to 
the  provisions  of  Section  13>i|.  of  the  Charter. 

"Subsequently  criminal  proceedings  were  commenced  against 
this  employee  in  the  Juvenile  Court  on  a  charge  of  viola- 
tion of  Penal  Code  No.  288  in  connection  with  the  same 
circumstances,  and  after  a  trial  before  a  jury  the  employee 
was  found  not  guilty  of  the  charge, 

"After  the  verdict  of  the  jury  was  entered  an  appeal  was 
filed  with  the  Civil  Service  Commission,  pursuant  to  the 
provisions  of  Section  l$l\.   of  the  Charter,  from  the  action 
and  decision  of  the  appointing  officer  in  dismissing  this 
employee  from  his  position  in  the  school  department. 

"I  am  requested  to  ask  your  advice  as  follows: 

Does  the  verdict  of  "Not  Guilty"  by  the  jury 
in  the  Juvenile  Court  proceedings  bind  the 
Civil  Service  Commission  in  dealing  with  the 
appeal  from  dismissal  by  the  employee  and 
thereby  require  the  Civil  Service  Commission 
to  reverse  the  decision  of  dismissal  by  the 
appointing  officer?" 
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OPINION 


This  precise  question  was  the  subject  matter  of  the 
case  of  SKAGGS  vs.  HORRALL,  83  Cal.  App.  (2d)  i+2l|..   Heber  A. 
Skaggs,  who  was  a  police  officer  of  Los  Angeles,  was  dismissed 
following  the  hearing  before  the  Board  of  Rights.   He  was  sub- 
sequently tried  before  the  Superior  Court  of  the  City  of  Los 
Angeles  on  the  same  charges  for  which  he  had  been  dismissed. 
He  was  found  "not  guilty"  in  the  trial  before  the  Superior 
Court.   The  Court  of  Appeal  held  that  the  fact  that  he  may  have 
been  acquitted  before  the  proper  tribunal  on  criminal  charges 
did  not  in  any  way  affect  his  dismissal  in  the  absence  of  a 
showing  of  oppression,  fraud  or  bad  faith.   The  Supreme  Court 
denied  the  application  for  a  hearing.   On  page  J|25  of  the 
decision  the  Court  of  Appeal  used  the  following  language: 

"As  was  said  in  Kavanaugh  v.  Paull,   55  R.I.  1+1  /177 
A.  352/.   'The  superior  court  in  trying  a  man  on  a 
charge  of  violation  of  the  criminal  law  and  the  town 
council  of  Bristol  in  deciding  whether  the  same  man 
is  qualified  to  be  the  chief  of  police  of  the  town  are 
separate  and  independent  tribunals  moving  in  distinct 
spheres  and  are  governed  by  different  considerations 
and  very  different  rules  as  to  the  necessary  degree  of 
proof  required  for  a  finding  by  the  one  tribunal  of  guilty 
or  not  guilty  and  a  finding  by  the  other  tribunal  of  unfit- 
ness or  fitness.   The  purpose  of  the  former  proceeding  is 
the  punishment  of  crime  and  of  the  latter  the  maintenance 
of  the  morale  and  efficiency  of  the  police  force  and  its 
good  repute  in  t he  community.   Therefore  the  fact  that  a 
jury  has  acquitted  a  man  of  a  criminal  charge  does  not 
prevent  the  council  from  finding  such  misconduct  on  his 
part  as  in  its  judgment  disqualifies  him  for  the  office 
which  he  holds,  even  though  the  same  conduct  by  him  is 
involved  in  both  cases,'  " 


See  also  Ludolph  v.  Board  of  Police  Commissioners,  30 
Cal.  App.  (2d)  211;   Perez  v.  Board  of  Police  Commissioners,  78 
Cal.  App.  (2d)  638;   LaPrade  v.  Department  of  Wdb er  and  Power, 
27  Cal,  (2d)  47. 
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You  are  therefore  advised  that  the  verdict  of 
"not  guilty"  by  the  jury  in  the  Juvenile  Court  proceedings 
does  not  bind  the  Civil  Service  Commission  in  dealing  with 
the  appeal  from  dismissal  by  the  employee. 

Respectfully  submitted, 


RJB 


DION  R.  HOLM 
City  Attorney 


TO:   Mr,  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission. 


OPINION  NO.    531  NOT  ISSUED 


0?I  10  ■  NO.  532 
April  23,  1952 


SUBJECT:   MAY  MEMBER  OP  BOARD  OF  EDUCATION  RECEIVE  SALARY 
AS  MEMBER  OP  BOARD  AND  SALARY  AS  PART  TIME 
PHYSICIAN  FOR  HEALTH  DEPARTMENT?   DR.  KARL  SCHAUPP 


Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Heretofore  the  fees  paid  to  members  of  the 
Board  of  Education  have  not  been  paid  on  timerolls 
clearing  through  this  office.   In  the  November  elec- 
tion a  charter  amendment  was  adopted  which  changes 
the  basis  of  pay  for  such  members  and  hereafter  the 
members  of  the  board  will  be  compensated  on  the  basis 
of  timerolls  which  will  be  submitted  to  this  office 
for  check  and  approval. 

"Dr.  Karl  Schaupp  is  a  member  of  the  Board  of 
Education  and  his  name  will  hereafter  appear  on  time- 
rolls  which  will  be  submitted  to  this  office  for 
check  and  approval.  Dr.  Schaupp  is  also  employed 
in  a  part  time  capacity  as  a  Physician,  Specialist 
and  is  receiving  $328.10  per  month  for  his  services 
In  that  position, 

"Will  you  kindly  advise  us  if  under  the  Charter 
we  may  approve  timerolls  covering  service  in  the  posi- 
tion of  Physician,  Specialist  and  the  office  of  member 
of  the  Board  of  Education." 

OPINION 

Your  request  poses  two  problems,  the  first  dealing  with 
section  ll|?  of  the  Charter,  the  second  with  section  £. 

Before  discussing  these  problems,  it  is  observed  that 
"at  common  law  the  holding  of  one  office  does  not  of  itself  dis- 
qualify the  incumbent  from  holding  another  office  at  the  same 
time,  providing  there  is  no  inconsistency  in  the  functions  of 
the  two  offices  in  question  .  .  .  The  inconsistency,  vhich  at 
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common  law  makes  offices  incompatible,  does  not  consist  in  the 
physical  impossibility  to  discharge  the  duties  of  both  offices, 
but  lies  rather  in  a  conflict  of  interest,  as  where  one  is  sub- 
ordinate to  the  other  and  subject  in  some  degree  to  the  super- 
visory power  of  its  incumbent  or  one  of  the  offices  has  the 
power  to  remove  the  incumbent  of  the  other  or  to  audit  the  ac- 
counts of  the  other."  (1+6  C.  J.  9I4.I) 

Thus  two  offices  cannot  be  held  by  one  person  when  "the 
nature  and  duties  of  the  two  offices  are  such  as  to  render  it  im- 
proper, from  considerations  of  public  policy,  for  one  incumbent 
to  retain  both."  (PEOPLE  v.  GARRETT,  72  Csl.  App.  L^2,  k$7)      For 
example,  the  offices  of  city  attorney  and  city  judge  have  been 
held  incompatible  because  one  person  "cannot  be  both  prosecutor 
and  judge.'  The  duties  are  repugnant,"  (HOWARD  v.  HARRINGTON, 
111;  Me.  kk3,    96  A.  769,  77U  STATE  v.  HINES,  19i|.  Wis.  3k>    215  N.W. 
kkli    PEOPLE  v.  RAPSEY,  16  Cal.  2d  636) 

I  can  find  no  inconsistency  or  incompatibility  between 
Dr.  Schaupp's  duties  as  a  physician  specialist  with  the  Depart- 
ment of  Public  Health  and  his  duties  as  a  member  of  the  Board  of 
Education,  and  therefore  conclude  that  there  is  no  infringement 
of  the  common  law  rule. 

There  is,  of  course,  no  rule  of  the  Civil  Service  Commis- 
sion here  involved  because  Dr.  Schaupp's  employment  in  the  De- 
partment of  Public  Health  is  as  a  physician  in  his  professional 
capacity  performing  only  the  duties  of  his  profession  (see  below) 
which  is  non-civil  service  employment.  (Charter  sec.li;2) 

1.   Is  There  a  Violation  of  Section  llj.2? 

The  final  paragraph  of  section  li\2   reads: 

"Any  person  holding  a  salaried  office  under  the 
city  and  county,  whether  by  election  or  appointment, 
who  shall  during  his  term  of  office,  hold  or  retain 
any  other  salaried  office  under  the  government  of  the 
United  States,  or  of  this  state,  or  who  shall  hold  any 
other  salaried  office  connected  with  the  government  of 
the  city  and  county,  or  who  shall  become  a  member  of 
the  legislature,  shall  be  deemed  to  have  thereby  vaca- 
ted the  office  held  by  him  under  the  city  and  county." 

Section  l\.   of  the  Charter  enumerates  the  officers  of  the 
city  and  county.  A  physician  specialist  is  not  included  in  that 
enumeration.   It  is  further  clear  that  the  expression  "term  of 
office"  used  in  section  II4.2  has  no  amplication  to  employment  as 
a  physician  specialist. 
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To  hold  an  office,  "it  is  essential  that  the  incumbent 
be  clothed  with  a  part  of  the  sovereignty  of  the  state,"  (21 
CAL.  JUR.  820) 

It  has  been  observed  that  "generally  speaking  an  office 
includes  an  employment,"  but  "it  by  no  means  follows  that  every 
public  employment  is  an  office."   (21  CAL.  JUR.  82^;  LEYMEL  v. 
JOHNSON,  105  C.  A.  69IJ-,  701) 


and  l\.) : 


Mechem  in  his  work  on  Public  Officers  states  (sections  1 

"A  public  office  is  the  right,  authority  and 
duty  created  and  conferred  by  law,  by  which,  for  a 
given  period,  either  fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power,  an  individual  is  in- 
vested with  some  portion  of  the  sovereign  functions  of 
the  government,  •  •  • 

"The  most  important  characteristic  which  dis- 
tinguishes an  office  from  an  employment  or  contract  is 
that  the  creation  and  conferring  of  an  office  involves 
a  delegation  to  the  individual  of  some  of  the  sovereign 
functions  of  government,  to  be  exercised  by  him  for  the 
benefit  of  the  public;  that  some  portion  of  the  sovereign- 
ty of  the  country,  either  legislative,  executive,  or  ju- 
dicial, attaches  for  the  time  being  to  be  exercised  for 
the  public  benefit.  Unless  the  powers  conferred  are  of 
this  nature,  the  individual  is  not  a  public  officer," 

The  California  cases  are  in  accord.  (CURTIN  v,  CALIFORNIA, 
61  Cal.  App.  377?   WALKER  v.  RICH,  79  Cal.  App.  139;  LEYMEL  v. 
JOHNSON,  supra) 

It  has  been  noted  that  "there  are  other  incidents  which 
ordinarily  distinguish  a  public  officer,  such,  for  instance,  as 
a  fixed  tenure  or  position,  the  exaction  of  an  oath  and,  perhaps, 
an  official  bond,  the  liability  to  be  called  to  account  as  a 
public  offender  for  misfeasance  or  nonfeasance  in  office,  and  the 
payment  of  a  salary  from  the  general  treasury,"  (21  CAL.  JUR.  82I4.) 

In  LEYMEL  v.  JOHNSON,  supra,  105  Cal.  App,  69I+,  (hr,  den.), 
it  was  held  that  a  high  school  teacher  in  Fresno  High  School  did 
not  hold  a  public  office.   Hence  the  fact  he  was  a  member  of  the 
state  legislature  would  not  bar  him  from  drawing  his  salary  as 
a  teacher.  The  court  said  (p.  699): 

"It  would  seem,  therefore,  that  one  of  the  neces- 
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sary  characteristics  of  a  public  officer  is  that  he 
perform  a  public  function  for  the  public  benefit  and 
that  in  so  doing  he  be  invested  with  the  exercise  of 
some  of  the  sovereign  powers  of  the  state.   No  matter 
how  highly  we  regard  the  profession  of  teaching,  we 
cannot  conclude  that  the  teacher  is  exercising  some 
of  the  sovereign  powers  of  the  state  in  performing 
the  arduous  duties  of  his  profession  

"While  the  education  of  the  youth  of  the  land 
is  a  most  important  governmental  duty  and  function, 
the  teacher  is  not  clothed  with  any  of  the  sovereign 
powers  of  the  three  great  divisions  of  government,  the 
legislative,  executive,  or  judicial,  in  performing  the 
important  duties  of  his  employment.  He  is  not,  there- 
fore, holding  an  'office  under  this  state.'" 

You  have  advised  me  that  the  duties  of  a  physician 
specialist  are  as  follows: 

"Under  general  direction  performs  the  duties 
of  a  physician  in  one  of  the  following  fields:  Psy- 
chiatry,  epidemiology,  venereal  disease  control, 
pathology,  tuberculosis  control,  orthopedics,  obste- 
trics, and  communicable  diseases  and  in  other  special- 
ized fields  requiring  advanced  and  specialized  educa- 
tion, training  and  experience." 

While  Dr.  Schaupp's  duties  as  a  physician  specialist 
are  of  vital  importance  to  the  community,  it  is  clear  that  he 
does  not  as  such  exercise  any  of  the  sovereign  powers  of  govern- 
ment.  He  therefore  holds  a  salaried  employment,  not  an  "office," 
and  Section  1U2,  supra,  has  no  application. 

2.   Is  There  a  Violation  of  Section  5? 

Section  5,  titled  "Elective  officers  and  terms,"  provides 
in  its  first  sentence: 

"The  mayor,  the  members  of  the  board  of  super- 
visors, an  assessor,  a  district  attorney,  a  city 
attorney,  a  sheriff,  a  treasurer,  a  public  defender, 
and  municipal  court  judges  shall  be  elected  by  the 
voters  of  the  city  and  county." 

Then  follow  two  paragraphs  dealing  with  when,  and  for  what  term, 
these  elective  officers  shall  be  chosen.   The  third  paragraph 
then  provides: 

"Any  appointive  officer  or  employee  of  the 
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city  and  county  who  shall  become  a  candidate  for 
election  by  the  people  to  any  public  office  shall 
automatically  forfeit  such  city  and  county  office 
or  position. 

Dr.  Schaupp  was  employed  by  the  Department  of  Public 
Health  from  January  5,  1927,  to  June  30,  1950.  He  resigned  on 
that  date  but  was  re-employed  on  July  17,  1950,  and  that  employ- 
ment has  continued  to  date# 

On  September  15,  19kk>   Mayor  Lapham  appointed  Dr.  Schaupp 
a  member  of  the  Board  of  Education  to  fill  the  unexpired  term  of 
Mrs,  Irene  Sheldon.   (Charter,  Sec.  13I4.)   This  term  ended  January 
7,  19U-8#   In  September  191+7,  Mayor  Lapham  nominated  Dr.  Schaupp 
to  the  Board  of  Education  for  a  5  year  term  pursuant  to  Charter 
section  I3I4-  which  provides  so  far  as  material: 

"Board  of  Education.  All  of  the  public  schools 
of  the  school  district  of  the  city  and  county  shall  be 
under  the  control  and  management  of  a  board  of  education^ 
composed  of  seven  commissioners,  who  shall  be  nominated 
by  the  mayor  and  be  subject  to  confirmation  or  rejection 
by  vote  of  the  electors  as  in  this  section  provided,  and 
who  shall  be  subject  to  recall,  and  to  suspensions  and 
removal  in  the  same  manner  as  elective  officers,  as 
provided  by  this  charter.   The  term  of  each  member  shall 
be  five  years,  commencing  on  the  8th  day  of  January  fol- 
lowing their  respective  nominations,  provided  that  each 
such  five-year  term  shall  begin  at  the  expiration  of  the 
respective  terms  of  members  as  existing  at  the  time  this 
charter  shall  go  into  effect,  .  .  . 

"Nominations  of  members  of  the  board  of  education 
shall  be  made,  subject  to  confirmation  by  the  ele  ctors, 
by  the  filing  by  the  mayor,  with  the  registrar  of  voters 
between  the  first  and  the  tenth  day  of  September  in  each 
year  prior  to  the  expiration  of  the  term  or  terms  of 
members,  the  name  of  one  qualified  citizen,  or  two,  as 
the  case  may  be,  to  serve  as  a  member  or  members,  re- 
spectively, of  said  board  for  the  regular  term  or  terms 
commencing  on  the  8th  day  of  January  in  the  succeeding 
year. 

"The  form  of  ballot  shall  be  as  provided  in 
section  1814.  of  this  charter  and  if  a  majority  of  the 
qualified  electors  voting  on  said  nomination  or  nomina- 
tions shall  vote  in  favor  thereof,  said  nomination  shall 
be  confirmed  and  the  person  or  persons  named  shall  take 
office  on  the  8th  day  of  January  next  following.   If  a 


#6 

majority  of  the  electors  vote  'No,'  the  nomination  shall 
stand  rejected,  and  such  person  shall  not  be  eligible  for 
nomination  as  a  member  of  the  board  of  education  for  a 
period  of  at  least  three  years.   If  a  majority  of  the 
electors  vote  'No,'  the  mayor  shall  appoint  a  qualified 
citizen  to  serve  as  a  member  of  the  board  until  the  8th 
day  of  January  following  the  next  general  election  or 
general  municipal  election,  whichever  shall  first  be 
held.   Between  the  first  and  tenth  day  of  September 
before  such  general  election  or  general  municipal  elec- 
tion, the  mayor  shall  nominate,  subject  to  confirmation 
by  the  electors  at  such  election,  as  herein  provided,  a 
qualified  citizen  to  serve  as  a  member  of  the  board  for 
the  remainder  of  the  five  year  term  for  which  the  nomin- 
ation first  made  by  the  mayor  was  rejected.  Vacancies 
otherwise  occurring  on  said  board  shall  be  filled  by  the 
mayor  for  the  unexpired  terms." 

Section  I8I4.  of  the  Charter  reads  so  far  as  material: 

"The  ballots  used  when  voting  upon  any  proposed 
measure,  referendum,  policy,  recall  or  confirmation  shall 
contain  a  general  statement  thereof,  followed  by  words 
'Yes'  and  'No,'  so  arranged  that  the  voter  may  indicate 
his  choice  upon  the  ballot.   If  a  majority  of  the  qual- 
ified electors  voting  on  said  proposed  measure,  referen- 
dum, policy,  recall  or  confirmation  shall  vote  in  favor 
thereof,  it  shall  go  into  effect  ten  days  after  the  de- 
claration of  the  official  count." 

At  the  November,  19k-l t    election  Dr.  Schaupp' s  nomination 
was  confirmed  by  the  electors. 

Query:   Did  Dr.  Schaupp,  an  employee  of  the  Department  of 
Public  Health,  by  his  nomination  by  the  mayor  to  the  Board  of  Ed- 
ucation "subject  to  confirmation  or  rejection  by  vote  of  the  elec- 
tors" (Sec.  131+)  thereby  "become  a  candidate  for  election  by  the 
people"  (Sec.  5)  and  thus  automatically  forfeit  his  employment  as 
physician  specialist? 

Section  1+  of  the  Charter,  listing  the  officers  of  the  city 
and  county,  names  first,  "officers  elected  by  vote  of  the  people. 
(It  does  not  state  who  these  elective  officers  are,  this  being 
left  to  section  5»)  Then  section  Ij.  lists  the  following  as  officers: 
Members  of  the  board  of  education;  Members  of  boards  and  commis- 
sions appointed  by  the  mayor;  members  of  the  juvenile  probation 
and  adults  probation  boards  or  committees;  members  of  the  board  of 
law  library  trustees;  superintendent  of  schools;  Clerk  of  the 
Municipal  Court;  the  secretary  and  jury  commissioner  of  the  Superior 
Court;  the  executive  appointed  by  each  board  or  commission  as  the 
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chief  executive  officer  under  such  board  or  commission;  the  con- 
troller; the  chief  administrative  officer;  the  head  of  each  de- 
partment under  the  chief  administrative  officer;  the  coroner; 
the  public  administrator;  the  county  clerk,  the  tax  and  license 
collector;  the  recorder;  the  registrar  of  voters;  the  horticul- 
tural commissioner;  the  sealer  of  weights  and  measures;  such 
other  officers  as  may  hereafter  be  provided  by  lav;  or  so  designa- 
ted by  ordinance. 

Section  5>  of   the  Charter  designates  the  officers  who 
"shall  be  elected  by  the  voters  of  the  city  and  county,"  namely: 
the  mayor;  the  members  of  the  board  of  supervisors;  an  assessor; 
a  district  attorney;  a  city  attorney;  a  sheriff;  a  treasurer; 
a  public  defender;  Municipal  court  judges. 

Members  of  the  board  of  education  are  obviously  not  in- 
cluded. Instead  they  have  been  included  in  section  i+.  along  with 
the  many  other  officers  who  clearly  are  not  elective  officers. 

A  reading  together  of  sections  ij.  and  $  of  the  Charter 
therefore  shows  clearly  that  members  of  the  board  of  education 
are  not  elective  officers. 

It  is  noted  that  section  13lj.  statos  that  members  of  the 
board  of  education  are  subject  to  recall  "in  the  same  manner  as 
elective  officers."  This  indicates  that  they  are  not  "elective 
officers."   If  they  were  elective  officers,  the  language  would 
normally  have  been  --  "in  the  same  manner  as  other  elective 
officers." 

The  same  thought  is  expressed  in  section  179  which  so  far 
as  material  provides: 

"Any  elective  official,  the  chief  administrative 
officer,  the  controller  or  any  member  of  the  board  of 
education  or  the  public  utilities  commission  may  be  re- 
called by  the  electors." 

If  a  member  of  the  board  of  education  were  an  "elective  official", 
there  would  have  been  no  need  to  name  him.  The  fact  that  he  is 
named,  along  with  other  officers  who  clearly  are  not  elective 
officials,  shows  he  is  not  an  "elective  official."   To  the  con- 
trary, section  11,  which  provides  that  "any  appointee  of  the  mayor, 
exclusive  of  civil  service  ,  recreation  and  park,  and  public  util- 
ities commissioners,  and  members  of  the  school  board,  may  be 
removed  by  the  mayor,"  shows  that  members  of  the  board  of  educa- 
tion are  appointive  officers* 

Without  reference  to  the  familiar  rule  that  a  statute "will 
always  be  construed  against  a  forfeiture  if  the  language  is  fairly 
susceptible  of  such  an  interpretation"  (23  CAL  JUR  60I4.),  it  is 
my  opinion  that  the  charter  plainly  indicates  that  a  person  nomi- 
nated by  the  mayor  for  membership  on  the  Board  of  Education  does 
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not  thereby  "become  a  candidate  for  election  by  the  people." 
(Sec.  5)  A  member  of  the  Board  of  Education  is  an  appointive 
officer  whose  appointment  is  "subject  to  confirmation  or  re- 
jection by  vote  of  the  electors."   (Sec.  13l+) 

Such  confirmation  (or  rejection)  is  not  an  election. 
In  PEOPLE  v.  DAVIS  28I4.  111.  1+39,  2  A.L.R.  l6£0,  120  N.E.  326, 
329,  an  Illinois  law  provided  that  members  of  boards  of  edu- 
cation should  be  "appointed  by  the  mayor  with  the  approval  of 
the  city  council,"   The  contention  made,  and  rejected  by  the 
court,  was  "that  the  confirmation  of  an  appointment  is  virtually 
an  election  to  office;  that  the  same  rule  applies  to  confirmations 
as  to  elections."   The  Illinois  Supreme  Court  said  of  such  argu- 
ment (120  N.  E.  at  p.  329): 

"This  is  not,  however,  the  case  of  an  election  — 
a  choice  between  two  or  more  candidates.  The  council 
did  not  in  any  sense  choose  the  appointee.  The  question 
before  it  is  the  approval  of  an  executive  act  of  the 
mayor." 

It  has  been  dec]a  red  that  "the  word  'election,'  as 
ordinarily  used  and  understood,  means  the  choice  or  selection  of 
one  man  amongst  more  to  fill  a  certain  office."   (STATE  v.  CAHILL 
131  Iowa  155,  10£  N.  W.  691,  692)   "The  word  'elect'  simply  means 
to  pick  out.,  to  se]e  ct  from  among  a  number 9  or  to  make  a  choice 
of,  and  is  synonymous  with  the  words  'choose,'  'prefer,'  'select.'" 
(STATE  v.COMPSON,  3k   Or.  2£,  $k   Pac.  3^9,  3£l;  STATE  v.  DOSS,  102 
W.  Va.  162,  13U  S.E.  7*1-9,  7^0;  BOWLER  v.  EISENH00D,  1  S.D.  £77, 
JL4.8  N.W.  136,  138;  BROWN  v.  PHILIPS,  71  Wis.  239,  36  N.  W.  21+2, 
21+7;  STATE  v.  HIRSCH,  12 £  Ind.  207,  2i|-  N.E.  1062,  1063;  HUGGINS 
v.  STATE,  1I4.5  Ala.  ^99,  39  So.  717,  7l8) 

It  is  true  that  in  CARTER  v.  COMMISSION  ON  QUALIFICATIONS, 
li+  Cal.  2d  179,  the  Supreme  Court  held  that  under  the  California 
Constitution,  which  specifically  states  (art  VI,  sec.  26)  that 
justices  of  the  Supreme  Court  and  District  Courts  of  Appeal  are 
"elected"  to  office,  such  positions  are  "filled  by  election  of 
the  people"  (CAL.  CONST,  art.  IV,  sec.  19),  notwithstanding  that 
the  people  do  not  make  a  selection  from  two  or  more  candidates, 
but  simply  vote  "yes"  or  "no"  on  the  question  whether  an  incum- 
bent justice  who  files  "a  declaration  of  candidacy  for  election 
to  succeed  himself,"  or  the  governor's  nominee  where  no  incum- 
bent is  a  candidate  for  re-election,  "shall  be  elected  to  the  of» 
fice."  (Art.  VI,  sec.  26,  CAL.  CONST.) 

The  Court  reached  this  conclusion  on  the  basis  of  "con- 
temporaneous interpretation  thus  placed  on  concededly  vague  and 
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uncertain  provisions  of  the  Constitution  .  .  .  extending  over  a 
long  period  of  time,"  ( lL|.  CAL.  2d  at  p.  187)  and  on  the  express 
arxi  repeated  decDa  ration  in  the  Constitution  that  such  Justices 
were  "elective!'  officers.   In  this  connection  the  court  (see 
IJ4.  Cal.  2d  at  pp.  187-188)  recited  the  pertinent  language  of 
section  26.  article  VI,  emphasizing  the  fact  that  the  words 
"election,   "elected"  and "elective,"  were  used  therein  no  less 
than  ten  times  to  describe  the  office  as  elective.  The  Court 
said  (ll+  Cal.  2d  at  page  188) : 

"We  have  put  the  words  'election',  'elected' 
and  'elective'  in  italics  to  indicate  the  uniformity 
with  which  the  framers  of  the  section  referred  to  the 
office  of  Justice  of  the  Supreme  Court  as  an 'elective' 
office  or  an  office  to  be  filled  by  'election'." 
The  Court  also  adverted  to  section  3  of  article  VI  which  states: 

"The  Chief  Justice  and  the  Associate  Justices  shall  be 
elected  by  the  qualified  electors  of  the  state  at  large 
at  the  general  election,  at  the  time  and  places  at  which 
state  officers  are  elected.  •  .  ." 

The  Court  noted  (pp.  188-189)  that  the  names  of  such 
judicial  candidates  are  "placed  on  the  ballot  for  the  ensuing 
general  election,"  that  the  electors  vote  on  the  question  whether 
such  candidate  shall  "be  elected  to  office,"  and  that  when  the 
vote  is  cast  on  that  question  in  favor  of  a  candidate,  he  is 
"elected."   (Article  VI,  section  26) 

The  Carter  decision,  based  as  it  is  on  a  long  history  of 
contemporaneous  construction  and  on  the  express  language  of  the 
Constitution  to  the  effect  that  justices  of  the  Supreme  and 
Appellate  courts  are  "elective"  officers,  is  not  decisive  of  the 
question  whether  under  our  charter  members  of  the  board  of  educa- 
tion are  elective  officers.   The  case  does  show  that  just  as  the 
language  of  the  Constitution  must  be  scrutinized  to  determine 
whether  such  judicial  officers  hold  elective  positions,  so  must 
the  language  of  our  charter  be  analyzed  to  determine  whether  a 
member  of  the  board  of  education  holds  an  elective  office.  As 
heretofore  noted,  such  analysis  compels  the  conclusion  that  the 
framers  of  the  charter  did  not  consider  membership  on  the  board 
of  education  an  elective  office* 

It  is  therefore  my  opinion  that  under  our  charter  a 
person  nominated  for  membership  on  the  board  of  education  subject 
to  confirmation  or  rejection  by  vote  of  the  electors,  does  not 
thereby  "become  a  candidate  for  election  by  the  people,"  and  that 
Dr.  Schaupp  by  his  nomination  to  and  confirmation  in  the  office  of 
member  of  the  board  of  education  did  not  forfeit  his  employment 
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aa  physician  specialist  with  the  Department  of  Public  Health. 

You  are  accordingly  advised  that  under  the  Charter  you 
may  approve  timerolls  covering  Dr.  Schaupp's  service  in  the 
position  of  physician  specialist  and  in  the  office  of  member  of 
the  Board  of  Education. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


GEB 

To:  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 

cc:   Mr.  Breyer 
Mr,  Brady 
Board  of  Education 


OPINION  NO.  533 
April  2k,    1952 


SUBJECT:   ARGENT  ALLEY  -  OBSTRUCTION  OP  VEHICULAR 

TRAFFIC  THEREON  BY  DIRECTOR  OF  PUBLIC  WORKS. 

Dear  Sir: 

You  have  requested  an  opinion  aa  follows: 

REQUEST 

"At  the  present  time  there  is  pending  before  the 
Streets  Committee  a  request  by  George  J.  Lynn,  U512  - 
23rd  Street,  for  permission  to  pave  Argent  Alley  from 
Market  Street  westward  120  feet,  and  to  open  said 
roadway  to  vehicular  traffic. 

"The  street  in  question,  which  was  dedicated  as 
an  open  public  street  in  1912,  ie  ten  feet  in  width 
and  runs  from  Market  Street  to  Corbett  Avenue,  with 
a  stairway  at  Corbett  Avenue  for  pedestrian  use. 

"Some  thirty  years  ago  Mr.  Zion,  the  former  owner 
of  the  property  on  23rd  Street,  on  his  own  initiative 
and  without  a  permit,  constructed  a  wooden  ramp  over 
the  sidewalk  area  on  Market  Street  and  prepared  the 
roadway  of  Argent  Alley  to  make  it  possible  to  be  used 
by  automobiles.  Since  19i|-5  or  191+6  this  roadway  has 
been  used  only  once  for  vehicular  traffic. 

"During  the  latter  part  of  1951  the  petitioner  did 
some  grading  in  the  area  affected,  said  work  being  done 
without  a  permit.   On  November  29,  1951  the  above 
mentioned  application  for  permission  to  use  Argent 
Alley  for  vehicular  purposes  was  made  to  the  Board  of 

Supervisors.   On  December  11,  1951  the  Board  received 
a  report  from  the  Director  of  Public  Works  recommending 
that  the  application  be  denied.   In  the  meantime  the 
Department  of  Public  Works  removed  the  ramp  across  the 
sidewalk  area  on  Market  Street,  repaired  the  sidewalk 

to  its  original  condition  and  installed  a  post  in  the 
middle  of  the  roadway  of  Argent  Alley  to  stop  same  from 
being  used  by  automobiles. 

"The  question  has  been  raised  by  the  attorney  for 
the  applicant  as  to  the  authority  of  the  Department  of 
Public  VJorks  to  do  what  was  done  in  this  particular 
instance. 
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"In  order  to  assist  the  Streets  Committee  in  this 
matter,  it  would  appreciate  it  if  you  will  submit 
your  opinion  on  the  following: 

"1.   In  view  of  the  fact  that  Argent  Alley  was  dedi- 
cated as  an  open  public  street,  with  no  stipulation 
that  it  was  to  be  used  for  a  pedestrian  lane  only,  is 
it  open  to  vehicular  traffic? 

"2.   If  your  answer  to  the  foregoing  is  in  the  affir- 
mative, does  the  Director  of  Public  Works  have  the 
authority  to  install  a  post  in  the  middle  of  the  roadway 
to  prohibit  vehicles  from  using  the  Alley. 

"3.  Does  the  closing  of  the  Alley  to  vehicular  traffic 
constitute  a  street  vacation." 

OPINION 

It  appears  frcm  the  map  attached  to  your  request  for 
opinion  that  Argent  Alley  is  not  a  through  street  for  vehicular 
travel  and  that  it  is  and  was  used  for  pedestrian  passage.   It 
also  appears  that  Argent  Alley  has  a  steep  grade  and  that  from 
the  sidewalk  to  the  street  (Market)  there  is  a  sharp  drop  which 
cannot  be  traveled  by  vehicles  without  a  ramp.   It  is  common 
knowledge  that  traffic  on  Market  Street  at  Argent  Alley  is  heavy 
and  that  pedestrians  walk  on  the  sidewalk  passing  the  Alley,  which 
is  only  10  feet  wide. 

Ordinarily  when  a  lane  or  alley  has  been  dedicated  to 
the  municipality  for  public  use,  without  reservation,  it  is  avail- 
able for  both  vehicular  and  pedestrian  traffic  in  the  absence  of 
some  restriction  thereon  by  the  Board  of  Supervisors.   In  the 
instant  case  it  is  obvious  that  the  Alley  could  not  be  used  for 
through  vehicular  traffic  and  never  has  been,  although  it  has  been 
used  by  pedestrians  for  such  purpose.  There  is  a  history  of  work 
being  done,  excavating,  building  of  ramp,  etc.  sans  permit  or  per- 
mission from  the  Department  of  Public  Works.   The  facts  disclose 
that  to  permit  vehicles  to  use  the  easterly  part  of  the  Alley 
leading  up  to  the  pedestrian  stairway  could  well  create  and  con- 
stitute a  dangerous  or  defective  condition  of  public  property,  and 
become  a  source  of  danger  not  only  to  pedestrians  but  to  the  flow 
of  traffic  on  Market  Street. 

The  Board  of  Supervisors  is  empowered  to  impose  reason- 
able regulations  on  the  use  of  public  streets,  including  the  power 
to  prohibit  vehicular  travel. 

See  Simpson  v.  City  of  Los  Angeles,  k   C(2)  60; 

City  Attorney's  Opinion  #3997A  (19^7). 


• 
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However,  the  Public  Liability  Act  of  the  State  of  Calif- 
ornia provides  as  follows: 

"Counties,  municipalities  and  school  districts  shall  be 
liable  for  injuries  to  persons  and  property  resulting 
from  the  dangerous  or  defective  condition  of  public 
streets,  highways,  buildings,  grounds,  works  and  property 
in  all  cases  where  the  governing  or  managing  board  of 
such  county,  municipality,  school  district  or  other 
board,  officer  or  person  having  authority  to  remedy 
such  condition  had  knowledge  or  notice  of  the  defective 
or  dangerous  condition  of  any  such  street,  highway, 
building,  grounds,  works  or  property  and  failed  or 
neglected  for  a  reasonable  time  after  acquiring  such 
knowledge  or  receiving  such  notice,  to  remedy  such 
condition  or  failed  and  neglected  for  a  reasonable 
time  after  acquiring  such  knowledge  or  receiving  such 
notioe  to  take  such  action  as  may  be  reasonably  neces- 
sary to  protect  the  public  against  such  dangerous  or 
defective  condition." 

The  Department  of  Public  Works  is,  under  the  Public 
Liability  Act,  the  Board,  Officer  or  Person  authorized  to  remedy 
a  dangerous  or  defective  condition. 

See  Sec.  106  Charter; 

Bauman  v.  S.  F. ,  ij.2  C.  A.  (2)  Ihk,   P.  156; 

Van  Porn  v.  City  and  County  of  San  Francisco, 
230  P.  (2)  393. 

Charter  Sec.  113  fixes  a  personal  liability  on  the  direc« 
tor,  under  the  conditions  set  forth  therein,  for  a  defective 
condition. 

The  Director  of  Public  Works,  under  the  Charter  and 
General  Laws,  had  the  authority  to  protect  the  city  and  county 
and  himself  from  any  claim  for  liability  by  taking  a  precautionary 
measure  of  closing  the  Alley  to  vehicular  traffic. 

Streets  may  not  be  vacated  except  by  compliance  with 
state  law.   (See  City  Attorney  Opinion  #155  (1950). 

Therefore,  in  specific  answer  to  your  questions: 

1.  Cualifiedly,  yes. 

2.  Yes. 

3.  No. 


CWH 


You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 


TO:  Mr.  John  R.  McGrath 

Clerk  DION  R.  HOLM 

Board  of  Supervisors  City  Attorney 


. 


OPINION  NO.    $% 


April  2k$    1952 


SUBJECT:      POWER   OP  APPOINTING   OFFICER   TO   ORDER 
DISMISSAL  OF    PERMANENT   CIVIL  SERVICE 
EMPLOYEE  AND  TEMPORARY  EMPLOYEE  WHO 
REFUSE  TO  TESTIFY  BEFORE   GRAND    JURY. 


Dear   Sir: 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 


"The  Grand  Jury  of  the  City  and  County  of  San 
Francisco  would  appreciate  an  opinion  from  you  on  the  fol- 
lowing: 

"SITUATION  #1:  A  Civil  Service  employee  with 
permanent  status  refuses  to  answer  questions  put  to  him 
by  the  Grand  Jury  on  the  ground  that  to  do  so  mi  glib  t  end 
to  incriminate  or  degrade  him.   The  subject  matter  of 
the  questions  asked  concerns  the  department  in  which  the 
Civil  Service  employee  is  employed,  and  such  questions  are 
asked  during  the  course  of  an  investigation  by  the  Grand 
Jury  into  the  activities  of  another  employee  of  the  same 
department  and  such  other  employee  was  subsequently 
indicted  by  the  Grand  Jury. 

"SITTZATilOH  #2:   The  facts  in  this  situation  are 
exactly  the  same  as  in  Situation  #1  except  that  the  Civil 
Service  employee  who  refuses  to  testif j  oefore  the  Grand 
Jury  enjoys  only  a  temporary  status  and  is  not  a  permanent 
Civil  Service  employee, 

"QUESTION:   Under  each  of  the  two  situations  de- 
scribed above,  does  the  head  of  the  department  in  which 
such  Civil  Service  employee  is  employed  have  the  power 
and  authority  to  order  the  dismissal  of  such  employee? 

"The  Grand  Jury  has  no  objection  to  your  advis- 
ing the  District  Attorney's  Office  of  the  contents  of 
this  letter." 
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Since  receiving  your  foregoing  communication,  I  have  re- 
ceived the  following  letter  from  Dr.  Ellis  D.  Sox,  Director  of 
Public  Health,  pertaining  to  the  same  subject  matter: 

"You  may  remember  that  Dr.  Geiger  in  December, 
1951*  sought  your  advice  regarding  the  suspension  and 
hearing  of  charges  preferred  against  Miss  Tilte  Pogel,  a 
clerical  employee  in  the  Social  Service  Division  of  San 
Francisco  Hospital,  in  connection  with  the  facts  brought 
out  in  the  charges  leading  to  the  dismissal  of  Mr.  Alfred 
R.  Crewe,  and  his  subsequent  indictment  by  the  Grand  Jury. 

"You  may  know  that  Miss  Pogel  was  requested  to 
testify  before  the  Grand  Jury  in  this  matter.  At  that 
time,  apparently  upon  the  advice  of  her  counsel,  Mr. 
Leslie  Gillen,  Miss  Pogel  read  a  prepared  statement  to 
the  Grand  Jury  stating  that  inasmuch  as  she  had  been  so 
warned  by  the  foreman  of  the  Grand  Jury  that  she  was  a 
potential  defendant  in  a  criminal  case  and  in  view  of 
the  fact  that  she  might  be  compelled  to  be  a  witness 
against  herself,  she  refused  to  testify  at  that  time 
on  the  constitutional  grounds  of  self-incrimination, 

"Miss  Pogel  was  subsequently  brought  up  before 
Dr.  Geiger  on  charges  for  dismissal,  and  during  the 
hearing  which  was  held  in  Dr.  Geiger 's  office  on  Monday, 
December  2li,  19£l>  answered  freely  and  completely  all 
questions  put  to  her  by  the  Director  of  Public  Health  and 
by  the  deputy  District  Attorney  present  at  the  hearing. 
No  member  of  the  Grand  Jury  was  present  at  that  time, 

"On  March  I4.,  19^2,  Harold  A.  Meyer,  Secretary 
of  the  Grand  Jury,  addressed  a  letter  to  Dr.  Albers, 
Superintendent  of  San  Francisco  Hospital,  pointing  out 
that  Miss  Pogel  had  refused  to  testify  before  that  body 
and  that  such  action  was  not  becoming  a  Civil  Service 
employee.   The  Secretary  also  requested  that  Dr.  Albers 
•use  this  information  as  he  saw  fit'.  Dr.  Albers  re- 
ferred this  letter  to  me  for  reply  and  on  March  17>  I 
advised  Mr.  Meyer  that  Miss  Pogel  previously  had  been 
suspended  for  thirty  days  for  her  alleged  part  in  the 
Crewe  case  and  that  I  felt  that  Miss  Fogel  had  a  con- 
stitutional right  as  an  individual  to  refuse  to  testify 
on  the  grounds  that  such  testimony  would  incriminate 
her,  but  that  I  regretted  that  such  refusal  might  cause 
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embarrassment  to  the  Grand  Jury.  A  copy  of  my  letter 
to  Mr.  Meyer  is  attached. 

"  Since  the  receipt  of  my  letter  of  March  17, 
1952,  I  have  had  a  conference  with  Mr.  Markel  and  two 
other  members  of  his  committee  of  the  Grand  Jury  re- 
garding this  matter.   The  Grand  Jury,  through  this 
committee,  maintains  that  employees  of  Government 
agencies  have  obligations  that  other  employees  do  not 
have.   During  the  discussion,  I  concurred  in  this 
general  philosophy,  but  pointed  out  that  I  didn't  be- 
lieve that  employment  by  Government  necessarily 
called  for  waiving  one's  constitutional  rights* 

"it  was  suggested  that  I  should  order  Miss 
Pogel  to  testify  before  the  Grand  Jury.   I  have  de- 
ferred any  action  in  this  matter  because  I  feel  that 
the  principles  involved  in  a  matter  of  this  typo 
affect  all  employees  of  Government  at  all  levels. 
Further,  any  action  I  might  take  would  involve  an 
interpretation  of  the  rights  of  employees  and  the 
procedures  of  administration  as  set  forth  in  the 
Charter  of  the  City  and  County  of  San  Francisco. 

"On  the  basis  of  the  facts  cited  herein  and 
others  which  we  can  supply  you  upon  request,  may  I 
request  your  opinion  on  the  following  matters: 

"1#   Is  an  employee  of  the  City  and  County 
of  San  Francisco  obligated  to  testify  before  the 
Grand  Jury? 

"2.   Is  the  Director  of  Public  Health  or  any 
other  appointing  officer  obliged  or  permitted  to 
demand  that  an  employee  should  so  testify? 

"3»   May  an  employee  be  required  to  waive 
his  or  her  constitutional  rights  when  called  before 
the  Grand  Jury? 

"1|..  What  course  of  action,  if  any,  should 
the  appointing  officer  (in  this  case  the  Director  of 
Public  Health)  take  when  an  employee  refuses  to 
testify  before  the  Grand  Jury  on  the  constitutional 
grounds  of  self-incriminat  ion? 


"You  realize,  of  course,  that  I  was  not  the  Di- 
rector of  Public  Health  when  Miss  Pogel  was  summoned  before 
the  Grand  Jury  or  when  she  was  suspended  for  thirty  days  by 
my  predecessor.   I  should  like  to  know,  however,  in  view  of 
further  action  by  the  Grand  Jury  what  further  actions  are 
required  of  me  or  permitted  pursuant  to  law," 

OPINION 

A  person  has  no  constitutional  right  to  refuse  to  be  sworn 
and  testify  before  a  Grand  Jury  but  upon  being  sworn  has  the  con- 
stitutional right  of  refusing  to  answer  particular  questions  on  the 
ground  that  the  answers  would  tend  to  incriminate  him.  See  IN  RE 
LEMON,  1$   Cal.  App,  (2d)  82,  91*  where  the  court  enunciates  the  law 
as  follows: 

"Under  the  view  which  we  have  adopted,  petitioner 
is  not  deprived  of  any  privilege  which  is  or  should  be 
guaranteed  to  him.   It  is  the  duty  of  every  citizen, and 
need  we  say  of  every  police  officer,  to  assist  in  the  ad- 
ministration of  justice.  Every  person  may  be  compelled  to 
attend  and  to  be  sworn  before  the  grand  jury.   It  is  his 
duty  to  answer  all  proper  questions  addressed  to  him  in 
any  investigation  unless  and  until  the  answer  to  a  partic- 
ular question  would  tend  to  incriminate  him.  Then,  and 
then  only,  does  his  constitutional  privilege  intervene 
and  furnish  him  with  a  shield  against  self-disclosure. 
Petitioner  may  possibly  now  have  knowledge  of  facts  and 
circumstances  which  would  tend  to  incriminate  persons  who 
previously  served  under  him  or  perhaps  other  persons  and 
the  disclosure  of  these  facts  and  circumstances  might 
have  no  tendency  to  incriminate  him.   If  so,  it  is  his 
duty  to  relate  them.   He  may  not  stand  mute  and  refuse 
to  take  the  oath  or  testify  to  such  facts," 

It  is  self-evident  that  no  person  can  be  deprived  of  the 
constitutional  privilege  against  self-incrimination  by  official 
action.   However,  the  essential  question  here  is  not  concerned  with 
the  deprivation  of  this  constitutional  privilege,  but  is  rather 
whether  the  exercise  of  such  privilege  by  a  public  employee  in  an 
inquiry  relating  to  the  department  in  which  he  is  employed  is  com- 
patible with  his  continuance  in  such  public  employment. 
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I  believe  there  can  be  no  question  that  public  employees 
assume,  by  virtue  of  their  public  employment,  obligations  and  duties 
as  well  as  rights  not  common  to  employees  in  general •  Their  em- 
ployment is  in  the  nature  of  a  public  trust.  They  can  acquire  no 
individual,  proprietary  rights  in  information  secured  in  the  course 
of  their  employment  and  relating  to  their  employment*   Such  infor- 
mation belongs  to  the  public  they  serve   and  they  have  a  duty  to 
disclose  such  information  when  requested  to  do  so  by  projhgrrly  con- 
stituted public  authority.  The  Grand  Jury  is  one  such  authority. 
As  stated  in  CHRISTAL  v.  POLICE  COMMISSION,  33  Cal.  App.  (2d)  $hk$ 
568,  £69: 

"We  are  not  unmindful  of  the  constitutional  priv- 
ilege above  mentioned  which  may  be  exercised  by  all  persons, 
including  police  officers,  in  any  proceeding,  civil  or 
criminal.   (In  re  Lemon,  supra;  In  re  Hoertkorn,  supra.) 
As  we  view  the  situation,  when  pertinent  questions  were 
propounded  to  appellants  before  the  grand  jury,  the 
answers  to  which  questions  would  tend  to  incriminate  them, 
they  were  put  to  a  choice  which  they  voluntarily  made. 
Duty  required  them  to  answer.   Privilege  permitted  them 
to  refuse  to  answer.  They  chose  to  exercise  the  priv- 
ilege, but  the  exercise  of  such  privilege  was  wholly 
inconsistent  with  their  duty  as  police  officers.  They 
claim  that  they  had  a  constitutional  right  to  refuse 
to  answer  under  the  circumstances,  but  it  is  certain 
that  they  had  no  constitutional  right  to  remain  police 
officers  in  the  face  of  their  clear  violation  of  the 
duty  imposed  upon  them, 

"There  is  nothing  startling  in  the  conception 
that  a  public  servant's  right  to  retain  his  office  or 
employment  should  depend  upon  his  willingness  to  forego 
his  constitutional  rights  and  privileges  to  the  extent 
that  the  exercise  of  such  rights  and  privileges  may  be 
inconsistent  with  the  performance  of  the  duties  of  his 
office  or  employment," 

It  is  true  that  in  the  Christal  case  the  court  emphasized 
'the  special  relationship  existing  between  the  police  and  the  public 
they  are  engaged  to  protect  and  the  particular  duties  flowing  from 
the  high  degree  of  trust  imposed  in  them.  But  the  fundamental 
question  determined  in  the  decision  is  equally  applicable  to  all 
public  employees  and  that  is  whether  the  exercise  of  the  constitution- 
al privilege  is  consistent  with  the  continued  exercise  of  the  powers 
entrusted  to  them  by  the  public. 
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The  people  of  the  State  and  City  of  New  York  consider  the 
question  as  one  so  fundamentally  concerning  publio  policy  that  they 
have  adopted  constitutional  and  charter  provisions,  respectively, 
making  the  refusal  to  testify  or  answer  in  such  a  proceeding 
automatic  grounds  for  dismissed.   (ART.  1,  SEC.  6,  NEW  YORKCON- 
STITUTION;  SEC.  903,  NEW  YORK  CITY  CHARTER) 

I  do  not  believe  that  any  one  could  successfully  contend 
that  the  fundamental  public  policy  on  the  general  question  is  any 
different  in  this  jurisdiction.  However,  unlike  the  New  York  law, 
there  is  no  provision  in  our  law  making  the  refusal  to  testify  and 
answer  questions  automatic  grounds  for  dismissal, and  under  Section 
lf>lj.  of  our  Charter,  a  permanent  civil  service  employee  is  entitled 
to  be  charged,  to  be  aocorded  a  full  and  fair  hearing,  and  to  the 
opportunity  to  exculpate  his  conduct.  I  am  quoting  the  provisions 
of  Section  15*4-  in  f  ullt 

"No  person  employed  under  the  civil  service  pro- 
visions of  this  charter,  exclusive  of  members  of  the  police 
and  fire  departments  as  provided  under  section  lf>5,  hereof, 
in  a  position  defined  by  the  commission  as  'permanent* 
shall  be  removed  or  discharged  except  for  oause,  upon 
written  charges,  and  after  an  opportunity  to  be  heard  in 
his  own  defense.  Pending  such  hearing,  the  appointing 
officer  may  suspend  the  person  so  accused;  but  such 
suspension  shall  not  be  valid  for  more  than  thirty  days, 
unless  hearing  upon  the  charge  shall  be  delayed  beyond 
such  time  by  the  act  of  the  aocused  person.  When  charges 
are  made,  the  appointing  officershall,  in  writing,  notify 
the  person  aocused  of  the  time  and  place  when  the  charges 
will  be  heard,  by  mailing  such  statement  to  his  last 
known  address.  The  appointing  officer  shall  publioly 
hear  and  determine  the  charges,  and  may  exonerate, 
suspend  or  dismiss  the  accusodU  If  the  employee  is  ex- 
onerated the  appointing  officer  may,  at  his  discretion, 
remit  the  suspension  and  may  order  payment  of  salary 
to  the  employee  for  the  time  under  suspension,  and  the 
report  of  such  suspension  shall  thereupon  be  expunged 
from  the  record  of  service  of  such  employee.  The  oivil 
service  commission  shall  immediately  be  notified  of  the 
charges  when  made,  of  the  hearing,  and  of  the  finding 
there en.  The  finding  of  the  appointing  officer  shall  be 
final,  unless  within  thirty  days  therefrom  the  dismissed 
employee  appeals  to  the  civil  service  commission.  The 
appeal  and  all  proceedings  shall  be  in  writing  and  shall 
briefly  state  the  grounds  therefor.  The  oivil  service 
commission  shall  examine  into  the  case  and  may  require 
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the  appointing  officer  to  furnish  a  record  of  the  hear- 
ing and  may  require  in  writing  any  additional  evidence 
it  deems  material,  and  may,  thereupon,  make  such  de- 
cision as  it  deems  just.   The  order  or  decision  of  the 
commission  upon  such  appeal  shall  be  final  and  shall 
forthwith  be  enforced  by  the  appointing  officer.   If 
the  civil  service  commission  shall  reverse  or  alter 
the  finding  of  the  appointing  officer  it  may,  in  its 
discretion,  order  that  the  employee  affected  be  paid 
salary  from  the  time  of  his  discharge  or  suspension. 

"The  civil  service  commission  may  hear  and  de- 
termine any  charge  filed  by  a  citizen  or  by  the  author- 
ized agents  of  the  commission  when  the  appointing  of- 
ficer neglects  or  refuses  to  act.   Removal  or  discharge 
may  be  made  for  any  of  the  following  causes:  incom- 
petence, habitual  intemperance,  immoral  conduct,  in- 
subordination, discourteous  treatment  of  the  public, 
dishonesty,  inattention  to  duties,  or  engaging  in 
prohibited  political  activities. 

"Nothing  in  this  section  shall  limit  or  re- 
strict rules  adopted  by  the  commission  governing  lay- 
offs or  reduction  in  force. 

"The  appointing  officer  may,  for  disciplinary 
purposes,  suspend  a  subordinate  for  a  period  not  ex- 
ceeding thirty  days;  and  suspension  shall  carry  with 
it  the  loss  of  salary  for  the  period  of  suspension. 
The  suspended  employee  shall  be  notified  in  writing 
of  the  reason  for  such  suspension,  and  if  the  sus- 
pension be  for  more  than  five  days  the  employee  shall, 
at  his  request,  be  given  a  hearing  by  the  appointing 
officer.   The  decision  of  the  appointing  officer  in  all 
cases  of  suspension  for  disciplinary  purposes  shall  be 
final." 

The  provisions  of  Section  lf>I|.  are  not  applicable  to  temp- 
orary employees  and  such  an  employee  may  be  dismissed  without 
following  the  procedure  set  forth  in  Section  l5l±. 

It  is  to  be  noted  that  under  the  provisions  of  Section  l51j- 
the  appointing  officer  is  the  official  primarily  charged  xvith  the 
power  and  authority  to  prefer  charges,  conduct  the  hearing  and 
impose  whatever  penalty  is  indicated.   These  matters  are  ones 
within  his  official  discretion  and  in  the  absence  of  oppression 
and  a  showing  of  bad  f aith  the  measure  of  his  discretion  is  limited 
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only  by  the  terms  of  the  charter  and  his  sense  of  responsibility 
for  the  discipline  and  efficiency  of  the  department  he  controls. 
(LUDOLPH  v.  BOARD  OP  POLICE  COMMISSIONERS,  30  Cal.  App.  (2d)  211) 

Adverting  to  the  specific  questions  propounded  in  your 
letter  and  the  further  letter  from  Dr.  Sox  in  light  of  the  fore- 
going general  principl6cji  you  are  advised  that  my  opinion  is  as 
follows: 

1.  The  head  of  a  department  has  the  power  and 
authority  summarily  to  order  the  dismissal  of 
a  temporary  employee  for  refusal  to  testify 
before  the  Grand  Jury  and  he  has  the  power 
and  authority  to  order  the  dismissal  of  a 
permanent  civil  service  employee  for  refusal 
to  so  testify  but  only  after  charges  have 
been  preferred,  a  hearing  had,  and  the  em- 
ployee has  failed  to  exonerate  himself  of 
such  charges  upon  the  hearing. 

2.  An  employee  is  obligated  by  law  to  be  sworn 
as  a  witness  and  testify  before  the  Grand 
Jury  but  may  not  be  compelled  to  answer  any 
question,  the  answer  to  which  may  tend  to 
incriminate  him. 

3.  When  the  inquiry  by  the  Grand  Jury  concerns 
the  affairs  of  the  depar  traent  in  which  the 
employee  is  employed,  I  believe  that  the 
appointing  officer  is  permitted  and  even 
obliged  to  demand  that  an  employee  appear 
and  testify  before  the  Grand  Jury  upon  being 
duly  summoned  though  he  has  no  power  or 
authority  to  demand  that  he  answer  questions, 
the  answer  to  which  may  tend  to  incriminate 
him. 

I].,   An  employee  may  not  be  required  to  waive  his 
constitutional  rights  when  testifying  before 
the  Grand  Jury  but  his  failure  to  answer 
material  and  relevant  questions  relating  to 
his  employment  could  be  considered  by  the 
appointing  officer  as  cause  for  dismissal. 
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5»  As  above  pointed  out,  an  employee  has  no  constitu- 
tional right  to  refuse  to  be  sworn  as  a  witness 
and  testify  before  a  Grand  Jury,  his  constitutional 
right  being  limited  to  a  refusal  to  answer  questions 
when  the  answers  may  tend  to  incriminate  him,  and 
when  an  employee  refuses  to  testify  at  all  in  such 
a  proceeding,  he  is  guilty  of  contumacy,  defiance 
to  lawfully  constituted  authority,  and  the  appoint- 
ing officer  should  order  that  he  appear  and  testify. 
If  he  persists  in  such  refusal,  I  believe  that  the 
appointing  officer  should  prefer  charges  against 
the  employee. 


You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


To:   Mr.  Jesse  W.  Markel 
c/o  Grand  Jury 


To:   Ellis  D.  Sox,  M.  D. 

Director  of  Public  Health 


OPINION  NO.  535 

April  25,  1952 

SUBJECT:   DOES  RATE  SCHEDULE  SUBMITTED  TO  BOARD  OP 
SUPERVISORS  ON  APRIL  8,  1952,  BECOME 
EFFECTIVE  IF  BOi\RD  TAKES  NO  ACTION  RE- 
SPECTING IT? 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  follows: 

REQUEST 

"The  Board  of  Supervisors  has  continued,  until 
its  meeting  to  be  held  on  Monday,  April  28,  1952,  its 
consideration  of  the  revised  schedule  of  rates,  fares 
and  charges  to  be  charged  by  the  Municipal  Railway,  in 
accordance  with  Resolution  No.  12391  adopted  by  the 
Public  Utilities  Commission  on  April  7,  1952. 

"Supervisor  Mancuso  respectfully  requests  that 
you  furnish  him  with  your  written  opinion  at  or  prior 
to  the  time  of  said  meeting  in  response  to  the  follow- 
ing question:   Should  the  Board  of  Supervisors  take  no 
action  with  respect  to  said  schedule  within  thirty  days 
of  its  receipt  from  the  Public  Utilities  Commission  as 
provided  in  Section  130  of  the  Charter,  will  said 
schedule  nevertheless  become  effective? 

OPINION 

1.   In  considering  the  question  stated  in  the  request,  the 
initiation  and  purpose  of  these  rate  proceedings  must  be  borne  in 
mind. 

At  the  meeting  of  the  Board  of  Supervisors  of  January  28, 
1952,  Supervisor  MacPhee  asked  Mr.  Charles  Miller,  Manager  of  the 
Municipal  Railway,  if  the  Railv/ay  expected  a  $2,000,000  subsidy  in 
the  new  budget.   In  this  connection  Supervisor  Mancuso  followed  with 
a  question  as  to  whether  the  Public  Utilities  Commission  was  giving 
"any  consideration  to  Section  130  of  the  Charter,  which  provides  a 
method  for  meeting  the  operating  costs  of  the  Railway."   (See  Journal 
Board  of  Supervisors  1952,  page  66) 
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The  Board  of  Supervisors  thereupon,  at  Supervisor  Mancuso's 
request,  set  3:00  P.  M.  of  February  1±,   1952,  as  the  hour  and  date 
for  the  Commission  to  inform  the  Board  as  to  what  they  were  doing 
in  this  regard.   By  direction  of  the  Board,  the  Clerk  wrote  the 
following  letter  on  January  29,  1952,  to  the  Manager  of  Utilities: 

"The  Board  of  Supervisors  will  consider  as  a 
special  order  of  business  at  the  hour  of  3  o'clock  p.  m., 
at  its  meeting  to  be  held  on  February  11,  1952,  the  re- 
quirements of  Section  130  of  the  Charter  relative  to 
public  utility  rates  and  the  possible  effect  of  that 
section  on  the  Board'"s*  rorthcoming  consideration  of 
the  proposed  bucTget  for  the  fiscal  year  1932-53, 

"The  Board  is  particularly  desirous  of  ascer- 
taining what  action  has  been  or  will  be  taken  by  the 
Manager  of  Utilities  and  the  Public  Utilities  Commis- 
sion to  effect  compliance  with  the  first  sentence  of 
the  fourth  paragraph  of  Section  130  which  reads  as 
follows: 

"•Rates  for  each  utility  shall  be  so  fixed 
that  the  revenue  therefrom  shall  be  sufficient 
to  pay,  for  at  least  the  succeeding  fiscal  year, 
all  expenses  of  every  kind  and  nature  incident 
to  the  operation  and  maintenance  of  said  utility, 
together  with  the  interest  and  sinking  fund  for 
any  bonds  issued  for  the  acquisition,  construc- 
tion or  extension  of  said  utility;  provided  that, 
should  the  commission  propose  a  schedule  of  rates, 
charges  or  fares  for  said  utility  which  shall  not 
produce  such  revenue,  it  may  do  so  with  the  ap- 
proval of  the  board  of  supervisors,  by  a  two- 
thirds  vote  and  it  shall  thereupon  be  incumbent 
to  provide  by  tax  levy  for  the  additional  amount 
necessary  to  meet  such  deficit.' 

"The  Board  of  Supervisors  respectfully  requests 
that  you  be  in  attendance  at  the  meeting  mentioned  above 
for  the  purpose  of  discussing  said  matter  with  the 
members." 

The  Commission  placed  the  matter  on  its  calendar  for  its 
next  meeting,  February  ij.,  1952.  At  that  time,  Col.  Marmion  Mills, 
its  expert  consultant,  was  directed  to  make  a  report.   His  report 
was  the  proposed  schedule,  together  with  a  revenue  estimate,  based 
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on  the  proposed  schedule,  for  the  fiscal  year,  1952-1953*  and  an 
estimate  of  railway  expenses  for  the  same  period.   The  estimate  of 
expenses  was  the  budget  estimate  for  the  year  1952-1953*  as  filed 
by  the  Mayor  with  the  Board  of  Supervisors  and  since  pending  before 
the  Board,  together  with  the  supplemental  request  and  estimated 
legal  requirements  as  to  wage  increases. 

The  entire  report,  as  calculated  and  recalculated,  together 
with  the  recommended  schedule  was  approved  by  the  Commission  and 
filed  with  the  Board  of  Supervisors. 

The  hearing  before  the  Board,  originally  set  for  February  11, 
1952,  was  postponed  to  April  7#  1952,  on  railway  management's 
representations  of  progress  in  regard  to  the  schedule  and  data.  On 
April  7/  1952,  the  calendar  item  relating  to  the  hearing  came  on 
immediately  before  the  calendar  item  of  consideration  of  the  proposed 
schedule.  The  first  item  was  tabled  on  assurances  by  the  Commission 
and  railway  management  that  in  the  course  of  the  consideration  of 
the  proposed  schedules,  they  would  answer  fully  all  questions  of  the 
Board  relating  to  rates,  costs  of  operation,  possible  economies  and 
all  matters  in  any  way  relating  to  the  subject. 

The  Commission  and  railway  management  presented  to  the 
Board  additional  copies  of  the  third,  Commission  approved,  calcula- 
tion of  revenues  and  expenses  for  the  next  fiscal  year  under  the 
proposed  rate.  The  Board  was  assured  by  both  the  Commission  and  the 
Controller  that  the  estimated  revenue  would  not  equal  the  expenses, 
as  set  forth  in  Section  130  of  the  Charter,  for  the  next  fiscal  year. 
This  matter  was  discussed  at  length,  but  there  was  no  evidence  con- 
trary to  these  conclusions.  An  exact  estimate  was  given  to  the 
Board  of  the  deficit  under  the  proposed  rate. 

This  is  the  time  of  the  year  for  the  consideration  and 
adoption  of  the  annual  municipal  budget.  The  entire  rate  and  cost 
investigation  was  stimulated  by  the  Board,  as  herein  stated,  for  the 
purpose  of  making  the  railway  budget  balance  for  the  next  fiscal 
year  or  to  provide  a  schedule  of  fares  which  would  provide  revenue 
requiring  the  least  possible  additions  by  tax  levy  in  the  annual 
fiscal  process  then  under  way  for  the  next  year  in  order  to  operate 
the  railway. 

If  there  is  ever  a  time  when  the  proviso  applies  which  is 
contained  in  Section  130  of  the  Charter  and  quoted  in  the  letter 
of  the  Clerk,  that  time  is  now. 
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The  proviso  Is  as  follows: 

"•  •  •  provided  that,  should  the  commission  pro- 
pose a  schedule  of  rates,  charges  or  fares  for  said  util- 
ity which  shall  not  produce  such  revenue,  it  may  do  so 
with  the  approval  of  the  board  of  supervisors,  by  a  two- 
thirds  vote  and  it  shall  thereupon  be  incumbent  to 
provide  by  tax  levy  for  the  additional  amount  necessary 
to  meet  such  deficit." 

Under  the  proviso,  the  only  power  of  the  Commission  to  pro- 
pose a  deficit  fare  schedule  requiring  a  tax  levy  to  meet  the 
deficit  is  with  the  approval  of  the  Board.  To  say  that  the  schedule, 
If  not  Board  approved,  might  be  in  effect  for  a  month  of  the  current 
fiscal  year  before  tax  support  would  be  necessary  is  to  beg  the 
question.  Tax  support  cannot  be  provided  except  by  fiscal  process 
consuming  more  than  the  month  mentioned  and  comprehending  the  next 
entire  fiscal  year.  The  annual  budget  must  be  adopted  by  June  1st, 
the  very  day  on  which  it  is  proposed  by  the  railway  management  to 
put  the  new  rates  into  effect.  The  budget  is  right  now  before  the 
Board  for  its  consideration.  These  rate  hearings  were  requested 
with  that  in  mind. 

The  use  of  the  word  "thereupon"  in  the  proviso  is  itself 
indicative  that,  in  the  instance  of  a  rate  creating  a  deficit, 
affirmative  duties  are  to  be  performed  by  the  Board  of  Supervisors, 
either  in  approval  or  rejection  of  the  rate  adopted  by  the  Publio 
Utilities  Commission.  That  the  Board  of  Supervisors  is  "thereupon" 
to  provide  for  a  tax  levy  is  demonstrative  that  the  Board  of  Super- 
visors must,  in  such  instance,  first  officially  approve  of  the 
deficit  rate. 

in  the  case  of  HURST  v.  SAN  FRANCISCO,  33  Cal.  (2d)  298, 
201  Pact  (2d)  805,  the  rates  were  proposed  to  go  into  effect  in 
October.  The  entire  fiscal  year  had  already  been  financed  by  the 
earlier  completion  of  the  budget  process.   In  that  case,  the  Court 
stated  as  follows: 

"...  the  approval  of  the  Board  by  a  two-thirds 
vote  of  a  fare  schedule  fixed  by  the  commission  is 
necessary  only  when  the  result  would  be  a  deficit  which 
must  be  met  by  a  tax  levy.  The  tax  levy  is  obligatory  - 
mandatory,  thus  there  would  be  no  occasion  for  an  ap- 
proval by  a  two -thirds  vote  of  the  Board  unless  there 
would  also  be  a  deficit  and  a  tax  levy  would  be  in- 
dispensable. The  taxpayer  is  thus  assured  of  adequate 
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protection  against  being  required  to  pay  taxes  to  sup- 
port the  utility  by  the  requirement  of  a  two-thirds 
vote  of  the  Board  of  Supervisors.   The  same  principle 
is  declared  in  section  7^  of  the  Charter  reading:  'In 
the  event  the  public  utilities  commission  and  the 
mayor  shall  propose  a  budget  for  any  utility  which 
will  exceed  the  estimated  revenue  of  such  utility, 
it  shall  require  a  vote  of  two-thirds  of  all  members 
of  the  board  of  supervisors  to  approve  such  budget 
estimate  and  to  appropriate  the  funds  necessary  to 
provide  for  the  deficiency.'" 

The  Court  in  effect  stated  in  the  last  paragraph  of  the 
opinion  that  the  proviso  does  not  apply  to  a  new  schedule  adopted 
during  the  course  of  the  year  after  the  year  has  been  financed  and 
when  no  tax  levy  is  therefore  required.   That  is  not  the  situation 
here.  The  rate  is  planned  to  best  meet  expenses  for  the  new  fiscal 
year.   It  is  represented  without  dissent  as  a  deficit  rate  and  the 
deficit. must  be  provided  for.   It  is  therefore  a  rate  coming  strict- 
ly under  the  proviso.   It  is  one  which  can  only  be  proposed  by  the 
Commission  with  an  eight  vote  approval  of  the  Board. 

The  proviso  is  specifically  directed  to  the  present  type 
of  situation  and  general  language  later  used  cannot  vary  its  terms. 

The  sentence  following  the  proviso  deals  with  all  other 
changes  in  rates.   That  means  changes  other  than  those  rate  changes 
which  will  produce  a  deficit  requiring  a  tax  levy  to  meet  it.   Such 
other  changes  require  a  two-thirds  vote  to  reject  them.   If  neither 
approved  or  rejected  in  30  days  such  proposed  changes  in  schedules 
become  effective.   No  deficit  schedule  requiring  tax  support  to  meet 
it  can  become  effective  in  such  a  manner.   It  must  have  the  approval 
of  the  tax  levying  body,  as  required  in  the  proviso. 

If  the  Commission  had  presented  a  schedule  of  rates  for 
current  purposes,  without  limitation  as  to  when  it  would  become 
effective,  without  connection  with  the  budget  making  process  and 
without  representation  as  to  its  deficit  character,  it  is  possible 
that  even  at  this  late  date  when  the  new  fiscal  year  is  almost  here, 
the  schedule  might  become  effective  after  30  days  of  inaction  by  the 
Board.   Such  is  not  the  case  here. 

2.   In  considering  the  question  asked,  the  form  of  the 
resolution  adopted  by  the  Public  Utilities  Commission  must  also  be 
considered.   In  that  connection  the  last  sentence  of  Section  130 
of  the  Charter  is  important.   It  provides  as  follows: 
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"If  the  supervisors  shall  fail  to  act  on  any- 
such  proposed  schedule  within  thirty  days,  the  schedule 
shall  thereupon  become  effective." 

If  this  sentence  were  to  be  applied  to  the  proposed  schedule 
of  fare  for  the  Municipal  Railway  set  forth  in  Resolution  No.  12391 
of  the  Public  Utilities  Commission,  the  result  would  be  a  direct 
contradiction  between  the  express  terras  of  the  resolution  and  the 
charter  provision. 

The  resolution  was  adopted  April  7#  1952,  and  filed  in  the 
office  of  the  Board  of  Supervisors  on  April  8,  1952.  Thirty  days 
thereafter  would  have  passed  at  the  close  of  May  8,  1952.  According 
to  the  quoted  provision  of  the  Charter,  the  schedule  would  "there- 
upon" become  effective. 

However,  Resolution  No.  12391  by  its  terms  attempts  to  pro- 
vide otherwise.  This  resolution,  first,  adopts  the  proposed  rates 
and,  second,  provides  that  they  shall  go  into  effect  at  a  time  to 
be  designated  by  the  Commission.   It  does  so  in  the  following 
language: 

"Be  it  Further  Resolved,  That  the  foregoing 
schedule  of  rates,  fares  and  charges  be  submitted  to  the 
Board  of  Supervisors  as  required  by  Section  130  of  the 
Charter;  the  effective  date  for  such  rates  to  be  desig- 
nated by  the  Public  Utilities  Commission  following  con- 
sideration by  the  Board  of  Supervisors." 

The  Public  Utilities  Commission,  as  the  rate  fixing  body, 
has  enacted  a  provision  respecting  the  effective  date  of  such  rates, 
as  a  part  of  its  act  of  approval  of  the  rates,  which  would  require 
action  by  the  public  Utilities  Commission  after  the  time  for  Board 
consideration  had  expired  to  determine  when,  if  ever,  the  rates  were 
to  go  into  effect.   Otherwise  the  rates  would  be  forced  on  the 
Public  Utilities  Commission  at  a  time  when  they  had  not  voted  that 
the  rates  be  in  effect  and  at  a  time  when  they  would  probably  not  be 
prepared  to  collect  them. 

It  is  thus  obvious  from  the  resolution  of  the  Commission 
that  the  new  rates  were  not  intended  by  it  to  go  into  effect  on  May 
9,  1952,  and  that  the  Commission  expressly  legislated  otherwise. 

It  is  my  opinion  that  the  action  of  the  Public  Utilities  Com- 
mission respecting  rates  in  its  Resolution  No.  12391  was  not  of  such 
a  nature  that  it  can  go  into  effect,  without  action  by  the  Board,  by 
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virtue  of  the  last  sentence  of  Section  130  of  the  Charter. 

In  conclusion,  my  considered  opinion  is  that  the  proposed 
schedule,  both  because  of  its  terms  and  because  of  its  direct 
connection  with  the  budget  and  tax  levy  process  for  the  next  fiscal 
year,  will  not  become  effective  in  the  event  that  the  Board  of 
Supervisors  fails  to  take  action  on  it  within  30  days  of  the  date 
on  which  it  was  filed  in  the  office  of  the  Board* 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


WP 

To:      Board  of  Supervisors 


Attention:      Mr,    John  R.    McGrath 
Clerk 


Opinion  No.   53& 
April  25,    1952 

SUBJECT:      STANDARD   SERVICE  AGREEMENT  WITH  STATE   OF  CALIFORNIA  FOR 
THE  SERVICE  OF  A  MEMBER   OF   THE  FIRE  DEPARTMENT  BY  BUREAU 
OF  TRADE  AND   INDUSTRIAL  EDUCATION  OF   THE  CALIFORNIA  STATE 
DEPARTMENT  OF   EDUCATION. 

Dear   Sir: 

This  office  is  in  receipt  of  a  request)  for  opinion  as  follows: 

REQUEST 

"The  Bureau  of  Trade  and  Industrial  Education  of  the 
California  State  Department  of  Education  has  requested  the 
services  of  Captain  Christian  Hayes  of  this  department  as 
vocational  training  instructor  for  a  period  of  two  months, 
beginning  on  May  1,  1952. 

"This  assignment  would  require  him  to  travel  and  con- 
duct classes  in  different  parts  of  the  state,  and  the  state 
authorities  have  submitted  their  'Standard  Service  Agreement' 
to  reimburse  the  City  and  County  of  San  Francisco  for  the 
salary,  prorated  vacation  and  holiday  pay  and  retirement  con- 
tribution of  Captain  Hayes, 

"This  matter  has  been  discussed  with  the  Controller  and 
with  the  Consulting  Actuary  of  the  Retirement  System,  both  of 
whom  have  expressed  a  doubt  regarding  adequate  coverage  for 
Captain  Hayes  in  the  event  of  his  meeting  with  an  accident 
during  this  assignment. 

"Would  you  kindly  advise  me  whether  the  attached  Standard 
Agreement  would: 

"a.  Fully  protect  Captain  Hayes  in  case  of  accident 
"b.   Protect  his  continuity  of  city  service  and  also, 
"c.  Who  would  have  authority  to  sign  this  agreement 
for  the  City? 

"I  am  enclosing  the  correspondence  in  this  matter  for 
your  information  and  would  respectfully  request  your  return- 
ing same  with  your  reply." 

OPINION 

In  answer   to  your  first  question,    I  have   ascertained  from  you 
that   the    term  "accident"    used  therein  refers   to  an  injury  which 
would  be  compensable  under   the   provisions   of   the  Workmen's  Compensa- 
tion Laws  of  the   State  of  California.     Accordingly,    I   shall  direct 
the   answer   to   this  question  to   that  point. 
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Under  the  Standard  Agreement,  a  copy  of  which  was  attached  to 
your  request,  the  employee  of  the  City  who  was  loaned  to  the  State 
of  California  would  not  be  covered  by  the  State  of  California  against 
the  type  of  accident  which  is  compensable  under  the  Workmen1 s  Compen- 
sation Laws.   The  agreement  specifically  provides  in  the  fourth  para- 
graph that  the  "State  assumes  no  additional  liability  for  such  items 
as  •  •  .  compensation  insurance  premiums  .  .  .  ."   This  provision  was 
written  into  the  contract  to  emphasize  that  the  State  of  California 
would  not  be  liable  under  its  compensation  policies  for  any  injury 
that  might  be  received  by  city,  county  or  fire  district  employees 
who  are  assisting  the  said  Department  of  Education  in  the  work  pro- 
vided for  under  §9165  °^  the   Education  Code.   In  addition  to  the  pro- 
vision in  the  contract,  the  City  employee  would  not  have  any  recourse 
against  the  State  of  California  inasmuch  as  his  status  is  specifi- 
cally covered  by  §11663  of  the  Insurance  Code,  which  reads  as  follows: 

"§11663.  Liability  for  injury  arising  out  of  general 
and  special  employments.  As  between  insurers  of  general  and 
special  employers,  one  which  insures  the  liability  of  the 
general  employer  is  liable  for  -the  entire  cost  of  compensa- 
tion payable  on  account  of  injury  occurring  in  the  course  of 
and  arising  out  of  general  and  special  employments  unless  the 
special  employer  had  the  employee  on  his  pay  roll  at  the  time 
of  injury,  in  which  case  the  insurer  of  the  special  employer 
is  solely  liable.  For  the  purposes  of  this  section,  a  self- 
insured  or  lawfully  uninsured  employer  is  deemed  and  treated 
as  an  insurer  of  his  workmen' s  compensation  liability." 

Under  this  section  the  city  and  county  would  be  the  general  em- 
ployer and  since  the  special  employer,  who  would  be  the  State  of 
California,  does  not  have  the  employee  on  his  payroll  at  the  time  of 
injury,  the  sole  responsibility  for  injury  occurring  in  the  course  of 
and  arising  out  of,  general  and  special  employments  would  be  that  of 
the  City  and  County  of  San  Francisco. 

Therefore,  in  response  to  your  first  question,  the  answer  would 
be  that  the  contract  does  not  cover  Captain  Hayes  in  case  of  acci- 
dent, but  under  the  general  law  of  the  State  of  California,  he  would 
continue  to  be  covered  by  the  City  and  County  of  San  Francisco. 

SECOND  QUESTION:   In  response  to  your  second  question  concerning 
the  continuity  of  Captain  Hayes'  City  service,  I  advise  you  that 
there  will  be  no  break  in  his  service  if  he  performs  the  duties  pro- 
vided for  in  the  Standard  Service  Agreement.   The  contract  is  strict- 
ly one  of  reimbursement  and  is  not  the  payment  of  any  sum  of  money 
directly  to  Captain  Hayes  by  the  State  of  California  as  salary.  He 
will  continue  to  be  paid  by  the  City  and  County  as  a  Captain  of  the 
Fire  Department  pursuant  to  the  timerolls  and  payrolls  submitted  to 
the  Controller  by  the  Fire  Department.  The  provisions  of  the  con- 
tract would  require  that  the  Department  detail  Captain  Hayes,  through 
the  Chief,  to  the  State  Department  of  Education  for  the  purposes  re- 
cited in  the  contract.  Therefore  Captain  Hayes  would  continue  in 
the  City  service  though  he  be  on  this  special  detail* 
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THIRD  QUESTION;   Your  third  question  deals  with  the  problem  as 
to  who  is  to  execute  the  agreement  for  the  City*  Authority  to  sign 
this  agreement  is  in  the  Board  of  Supervisors  (See  Charter,  §90 • 
The  Charter,  as  has  been  so  often  stated,  is  a  restriction  upon  the 
power  os  the  City  and  not  a  grant  of  power.  The  enabling  act,  §9165 
of  the  Education  Code,  supra,  contains  the  authorization  for  this 
act  of  the  Board  of  Supervisors.  While  no  cases  have  as  yet  con- 
strued this  section  its  text  is  quite  similar  to  the  act  commonly 
referred  to  as  the  Joint  Exercise  of  Power  Act  (Government  Code, 
§6500  et  seq.),  which  gives  power  to  the  various  subdivisions  of  the 
State  and  the  State  to  enter  into  contracts  similar  in  nature  to  the 
one  referred  to  in  §9l65«   This  act  has  been  construed  in  several 
cases  and  particularly  in  OAKIAND  v.  WILLIAMS,  15  Cal.  (2d)  $\\Z, 
where  the  Supreme  Court  stated  that  if  the  charter  is  silent  on  the 
subject  and  there  exists  no  inconsistency  between  the  Charter  and 
the  general  law,  then  a  chartered  city  may  exercise  the  power  con- 
ferred by  the  general  law. 

Applying  the  reasoning  of  the  Supreme  Court  in  the  OAKLAND  case, 
supra,  to  the  present  legal  and  factual  situation,  and  since  the 
Board  of  Supervisors  has  vested  in  it  all  the  residual  powa?  of  the 
City  and  County  (Section  9,    Charter),  it  is  my  opinion  that  the  Bcerd 
of  Supervisors  x^ouid  have  the  power  and  authority  to  enter  into  and 
sign  this  contract.  This  power  may  be  exercised  directly  by  the 
Board  of  Supervisors  by  resolution  or  they  may  by  ordinance  desig- 
nate who  may  sign  the  contract  for  the  City  and  County  of  San  Fran- 
cisco. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


BJW 

To:      Edward  P.   Walsh,   Chief, 
Fire  Department. 


OPINION  NO.  537 
April  25,  1952 

SUBJECT:   LIABILITY  OF  CIVIL  DEFENSE  ENROLLEES  FOR 
NEGLIGENT  ACTS  AGAINST  THIRD  PARTIES. 

Dear  Sir: 

This  offlo©  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"I  am  interested  in  uncovering  every  line  of 
information  concerning  the  extent  to  which  the  City  and 
County  of  San  Franci  co  is  presently  permitted,  or  di- 
rected by  ordinance,  and  codes,  for  the  protection  of 
all  Civil  Defense  enrollees  from  personal  liability  and 
property  damage,  occasioned  while  driving  City  vehicles 
under  competent  orders  in  training  programs. 

"Am  informed  the  Vehicle  Codes  may  make  it 
mandatory  that  the  City  &  County  hold  these  enrollees 
free  from  legal  jeopardy. 

"Your  timely  assistance  is  solicited  as  the 
net  result  may  be  a  considerable  saving  of  premiums  on 
future  coverage  policies." 

OPINION 

Under  the  laws  of  the  State  of  California  an  agent  of  a 
municipality  is  personally  responsible  to  third  parties  for  his 
negligent  acts  against  them.   In  the  absence  of  a  statute  eliminat- 
ing civil  defense  enrollees  from  this  general  rule,  the  said  en- 
rollees would  also  be  personally  liable.   The  laws  of  the  State  of 
California  and  the  ordinances  of  the  City  and  County  of  San  Fran- 
cisco do  not  eliminate  the  civil  defense  enrollees  from  this  general 
rule. 

In  answer  to  your  first  question  therefore,  civil  defense 
enrollees  are  not  relieved  from  personal  liability  for  their  neg- 
ligent acts  against  third  persons  while  the  said  enrollees  are 
operating  city  vehicles. 
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In  answer  to  your  second  question,  there  is  no  law  of  the 
State  of  California  or  ordinance  of  the  City  and  County  of  San 
Francisco  which  makes  it  mandatory  upon  the  City  and  County  of  San 
Francisco  to  hold  the  civil  defense  enrollee  harmless  on  his  person- 
al liability. 


Respectfully  submitted, 


To:  A.  G.  Cook,  R.  Adm.  (Ret.) 
Director 
Civil  Defense 


TATJr 


DION  R.  HOLM 

City  Attorney 


OPINION  NO.  538 

April  25,  1952 

SUBJECT:   ANGEL  ISLAND,  TAXATION  BY  MARIN  COUNTY 

ON  ACQUISITION  BY  CITY  AND  COUNTY  OP  SAN 
FRANCISCO. 

Dear  Sir: 

You  have  requested  me  to  advise  you  whether  the  transfer 
of  Angel  Island  to  the  "public  domain"  in  any  manner  affected  the 
opinion  of  my  predecessor  dated  December  17*  19l|.8>  regarding  the 
taxation  of  Angel  Island  by  Marin  County  upon  its  acquisition  by  the 
City  and  County  of  San  Francisco.   In  that  opinion  you  were  advised 
as  follows: 

"If  the  City  and  County  of  San  Francisco  should 
acquire  Angel  Island  directly  from  the  United  States, 
the  land  and  improvements  presently  located  thereon 
would  not  be  subject  to  taxation  by  the  County  of  Marin 
because  at  the  time  of  acquisition  by  the  City  and 
County  of  San  Francisco  the  land  and  improvements 
thereon  were  not  subject  to  taxation  by  the  County  of 
Marin.   Furthermore,  any  improvements  constructed  by 
the  City  and  County  of  San  Francisco  on  Angel  Island 
after  its  acquisition  by  the  City  and  County  of  San 
Francisco  would  also  not  be  subject  to  taxation  by  the 
County  of  Marin." 

OPINION 

The  transfer  of  Angel  Island  to  the  "public  domain"  in 
effect  was  the  transfer  of  the  property  from  one  agency  of  the 
United  States  to  another  agency  of  the  United  States  and  in  no  way 
affected  the  legal  title  to  the  property  in  question.   The  legal 
title  at  all  times  has  remained  and  is  presently  in  the  United 
States  of  America. 

You  are  therefore  advised  that  there  is  no  change  in  the 
opinion  rendered  by  my  predecessor. 

Respectfully  submitted, 

LSM 

DION  R.  HOLM 
To:  City  Attorney 

Mr.  John  R.  McGrath 
Clerk,  Board  of  Supervisors 


Opinion  No.   539 
May   1,    1952 

SUBJECT:      QUESTION   OF  APPEAL  FROM  REZONING   OF   PROPERTY  LOCATED   ON 

NORTHWEST  CORNER  OF  CLAY  AND  WEBSTER  STREETS  (CLAY-WEBSTER 
MEDICAL  CENTER)  FRANK  H.  BURD  AND  EVA  R.  BURD,  OWNERS,  BUT 
NOT  APPLICANTS  FOR  SAID  REZONING  FROM  COMMERCIAL  TO  SECOND 
RESIDENTIAL. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
in  connection  with  a  letter  you  received  from  Frank  H.  and  Eva  R. 
Burd  as  follows: 

REQUEST 

"On  March  27,  191+7  >  the  then  constituted  City  Planning 
Commission  by  its  Resolution  No*  323&  duly  and  legally  re- 
zoned  our  property  consisting  of  an  old  wooden  frame  structure 
containing  a  number  of  dwelling  occupancy  flats  and  located 
on  the  northwest  oorner  of  Clay  and  Webster  Streets,  fr»m  the 
then  existing  second  residential  use  classification  to  a  com- 
mercial use  classification  as  provided  for  and  allowed  by  the 
City  Planning  Code,  as  said  commercial  use  district  was  de- 
fined therein. 

"Thereafter,  a  period  of  thirty  days  elapsed  without  any 
other  property  owner  within  300  feet  or  anyone  else  objecting 
to  or  appealing  the  rezoning  to  the  Board  of  Supervisors; 
hence  our  rezoning  became  final. 

"On  January  3,  1952,  approximately  five  years  later,  upon 
an  application  filed  by  a  property  owner  within  300  feet  of 
our  property,  and  having  no  interest  in  our  property,  and  who 
was  living  in  the  300  feet  area,  in  fact  in  the  same  dwelling, 
as  when  our  property  was  rezoned  five  years  previously,  the 
City  Planning  Commission  by  its  Resolution  No.  1+002,  rezoned 
our  property  against  our  wishes  from  their  previously  granted 
and  existing  commercial  use  classification  back  to  second  resi- 
dential. No  definite  reason  for  this  rezoning  has  been  furn- 
ished to  us  and  we  do  not  know  why  our  property  has  been  re- 
zoned other  than  we  believe  it  was  done  for  reasons  outside  the 
scope  and  purpose  of  the  Planning  Code. 

"We  had  expended  a  great  many  thousands  of  dollars  remodel- 
ling and  converting  our  property  to  make  it  available  and  usable 
for  commercial  purposes,  as  was  authorized  by  the  Planning  Com- 
mission in  1947.   The  property  was  completely  stripped  down  and 
rebuilt  and  rearranged  so  that  now,  in  its  present  state,  it 
cannot  be  used  for  apartments  or  flats,  or  in  fact  for  any  use 
other  than  commercial. 
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"To  reconvert  the  property  would  be  impracticable  and, 
to  all  intents  and  purposes  impossible,  as  it  would  be  finan- 
cially prohibitive. 

"It  is  our  sincere  feeling  and  belief  that  the  recent 
action  of  the  present  Planning  Commission  was  morally  and  equit- 
ably improper  and  actually  illegal  and  amounted  to  an  abuse  of 
discretion  under  the  particular  facts  and  unusual  circumstances 
of  our  case  and  was  beyond  the  authority  and  power  vested  in  it 
by  the  City  Planning  Code  or  the  Charter. 

"Our  case  does  not  involve  the  usual  type  of  re  zoning  pro- 
blem, having  to  do  with  an  extension  of  use  beyond  that  which 
the  general  zoning  scheme  allows,  but  rather  is  concerned  with 
the  limitation  or  restriction  of  use  beyond  that  which  the  re- 
zoning  to  the  commercial  use  district  allows  and  was  in  direct 
contradiction  to  and  in  violation  of  the  previous  Resolution 
No.  3236  and  is  tantamount  to  the  taking  of  a  previously  legal- 
ly conferred  vested  right. 

"it  is  therefore  our  desire  as  citizens  and  taxpayers  that 
you  request  of  the  City  Attorney  a  ruling  on  the  following 
points: 

"l)  Was  the  action  of  the  present  Commission  in  rezoning 
our  property  from  the  previously  conferred  and  vested  comma'  - 
cial  use  classification  five  years  ago  back  to  second  residen- 
tial within  the  authority  and  power  of  the  Commission?   In 
other  words,  could  a  new  Commission  set  aside  and  rescind  or 
change  the  action  of  previous  Commission? 

"2)  Was  such  an  action  of  the  present  Commission  an  abuse 
of  discretion  and  illegal  in  that  it  arbitrarily  took  away  and 
deprived  us  of  a  previously  conferred  and  vested  right  which 
in  essence  and  effect  amounted  to  a  taking  of  our  property  with 
out  due  process  of  law  or  compensation  and  an  unlawful  inter- 
ference with  our  individual  property  rights. 

n3)  May  the  present  Commission  on  its  own  motion  now  re- 
open the  matter  and  set  aside  and  negative  its  action  of  Janu- 
ary 3,  1952,  because  of  the  unusual  circumstances  involved  in 
our  case? 

"[].)   Because  of  the  unusual  nature  of  and  problem  involved 
in  our  case,  was  it  necessary  for  us  to  obtain  signatures  of 
owners  of  20$  of  the  other  property  within  300  feet  of  our  pro- 
perty in  order  to  perfect  an  appeal  to  the  Board  of  Supervisors 
In  other  words,  under  the  circumstances  of  our  case  are  we 
governed  or  bound  by  or  obligated  to  comply  with  Section  117 
of  the  Charter? 
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"£)      Because  our  case  involved  a  taking  away  and  limi- 
tation of  use  rather  than  an  extension  of  use  or  variance  is 
it  not  true  that  because  of  that  we,   and  we   alone,   represent 
ownership  of  all  the  property  affected  by  the  Commission's 
action,   and  thus  there  has  been  in  fact  a  compliance  with  Sec- 
tion 117  of  the  Charter  on  our   signatures  alone?     In  other 
words,   no  property  other  than  our  own  property,    could  be  af- 
fected by  the  Commission's  ruling  under   the  facts  and  circum- 
stances of  our  case. 

"6)     We  would  appreciate  reoeiving  a  copy  of  the  opinion 
rendered  by  the  City  Attorney  on  each  of  these  points." 

OPINION 

Apparently,  in  19U7»  the  City  Planning  Commission  re  zoned  the 
property  in  question  from  a  Second  Residential  District  to  a  Com- 
mercial District  classification*  Thereafter,  the  owners  of  the  pro- 
perty remodeled  and  converted  the  property  to  make  it  available  for 
a  commercial  use  —  more  particularly  for  doctors'  offices  and  a 
pharmacy  on  the  ground  floor.  In  1952,  upon  the  application  of  a 
property  owner  within  300  feet  of  the  property  in  question,  the  City 
Planning  Commission,  after  due  hearing,  and  prolonged  consideration 
and  study,  re  zoned  the  property  from  a  Commercial  District  to  that 
of  a  Second  Residential  District  classification.  This  action  of  the 
Planning  Commission  tended  to  restore  the  property  to  the  use  dis- 
trict classification  of  the  general  area  around  it  (which  we  are  ad- 
vised is  all  Second  Residential  in  character,  excepting  for  two  ad- 
jacent lots  which  are  used  for  medioal  offices)* 

With  this  brief  recitation  of  the  salient  facts  here  involved, 
I  shall  answer  your  inquiries  seriatim: 

(1)  In  answer  to  your  first  inquiry,  you  are  advised  that  the 
aetion  of  the  City  Planning  Commission  in  19^7  does  not  in  any  way 
deprive  the  Planning  Commission  of  the  authority  to  subsequently  re- 
zone  the  property  to  a  Second  Residential  District  classification. 

(2)  In  answer  to  your  second  inquiry,  you  are  advised  that  the 
action  of  the  City  Planning  Commission  in  1952  (rezoning  the  pro- 
perty from  a  Commercial  District  to  a  Second  Residential  Distriot 
classification)  did  not  amount  to  any  taking  of  property  without  due 
process  of  law.  The  owner  of  the  property  in  question  had  no  vested 
right  to  a  continued  classification  (or  freezing)  of  the  property  in- 
volved in  a  Commercial  District  for  all  time  to  come.  The  owner  of 
the  property  in  question  received  all  the  protection  that  the  law  re- 
quires by  virtue  of  the  faot  that  as  a  result  of  his  having  put  his 
property  to  a  commercial  use  prior  to  the  1952  zone  change,  he  has 
the  right  to  continue  with  such  commercial  use  on  said  property  as 

a  "Non-Conforming  Building  and  Use",  under  the  provisions  of  Part 
II,  Chapter  II,  Article  1,  Section  9  of  the  San  Franci  sco  Municipal 
Code. 


(3)   In  answer  to  your  third  inquiry,  you  are  advised  that  the 
Planning  Commission  may  not  now  reopen  or  reconsider  its  action  of 
January  3>  1952*  Of  course,  the  Commission  could,  on  its  own  motion, 
start  new  proceedings,  should  it  feel  that  the  present  zone  district 
classification  of  the  property  in  question  was  not  sound. 

(ij.)   In  answer  to  your  fourth  and  fifth  inquiries,  you  are  ad- 
vised that  in  order  to  perfect  an  appeal  to  the  Board  of  Supervisors 
in  this  matter  it  would  be  necessary  that  the  appeal  be  subscribed 
by  the  owners  of  20$  of  the  property  affected  (which  is  property 
within  300  feet  of  the  exterior  boundaries  of  the  parcel  reclassi- 
fied), as  provided  for  in  Section  11 7  of  the  Charter. 

You  are  thus  advised  in  connection  with  the  questions  submit- 
ted* 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

NSW 

To:     Mr.  Ernest  E.  Williams,    President, 
City  Planning  Commission. 

cc:     Frank  H.   and  Eva  R.  Burd. 


Opinion  No.  51+0 
May  6,  1952 

SUBJECT:   FIRE  DEPARTMENT  DUTIES  RE  PERMITS  -  FIRE  DEPARTMENT 
POWER  RE  ISSUANCE  OF  PERMITS  -  DENIAL  OF  TRANSFER 
OF  PERMITS  BY  FIRE  DEPARTMENT. 

Dear  Sir: 

I  have   your   request   for   an  opinion  as   follows: 

REQUEST 

"At   the   regular  permit   hearing  of   this   department,   held 
on  October  26,    19l|9>    an  application  for   a  permit  to   con- 
duct  an  Automobile  Repair   Shop   at  l\%  Duboce   Avenue,   made 
by  Mr.    Bernard  Brady,  #5  Raleigh  Street  was   denied,   due 
to   an  unfavorable  report  of    the   Chief  of  the   Division  of 
Fir©   Prevention   and   Investigation   to    the  effect   that   the 
building  does  not  comply   with  the   requirements   of  Article 
11  of  the   Fire   Code, 

"An  appeal  from   this   decision  was   filed  with   the   Permit 
Appeal  Board  by   the    applicant   and  at  the  Appeal  Board  Hear- 
ing held  on  November  9,   191+9   our  decision  was   overruled 
and  the   permit  was   then  issued, 

"On  February  19,    1952   an  application   for    the   Transfer  of 
this  permit  from   Bernard  Brady  to   Frank  Conor  was  filed 
with  this  department    and  the   Chief   of  the   Division  of  Fire 
Prevention  and  Investigation  again  reported  unfavorably 
based  on  the   original  grounds  of  non-compliance    of  the   build- 
ing Code   requirements, 

"The    question  is:      Would   the   granting  of    the    transfer   of 
this  permit  be  mandatory   on  this   department,    in   the   absence 
of   any  other  grounds  for  denial  than  those   previously  over- 
ruled by   the    Permit  Appeal   Board? 

"The   hearing   on   this  application  has   been  postponed  until 
April  16,    1952  and  your  opinion  thereon  prior   to  this   date 
will  be    appreciated." 

OPINION 

The  power  of  the  Fire  Department  to  issue  permits  for 
the  establishment,  maintenance  and  operation  of  automobile  repair 
shops  is  beyond  dispute,   (Section  1,  subd,  19,  Article  I,  Part  III, 
Municipal  Code) 
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It  is  also  provided  in  the  Fire  Code  (Chapter  IV, 
Part  II,  Municipal  Code)  that  any  person  violating  any  of  the 
provisions  of  Article  11  thereof  shall  be  guilty  of  a  misde- 
meanor and  that  upon  conviction  thereof  shall  be  subject  to  any 
of  prescribed  penalties.   (Section  37k>    Article  11,  Chapter  IV, 
Part  II,  Municipal  Code) 

The  Chief  of  the  Fire  Department  ,  or  Chief  Engineer, 
as  he  was  formerly  called,  is  the  chief  executive  of  the  Fire 
Department  and  an  officer  of  the  City  and  County  of  San  Fran- 
cisco.  (Charter,  Sections  [j.  and  20) 

The  Charter  establishes  a  Bureau  of  Fire  Prevention 
and  Public  Safety  and  partially  sets  forth  its  duties  in  the 
first  paragraph  of  Section  38>  which  reads  as  follows: 

"The  bureau  of  fire  prevention  and  public  safety 
under  the  jurisdiction  of  the  fire  commission  is 
hereby  established.   The  commission  shall  detail  to 
said  bureau  from  the  uniformed  force  of  the  depart- 
ment an  officer  to  have  charge  of  said  bureau  and 
such  other  personnel  as  it  may  deem  necessary,  who 
shall  be  paid  the  salary  or  salaries  for  their  res- 
pective ranks  in  the  fire  department.   The  bureau 
shall  inspect  all  structures  and  premises  to  determine 
whether  or  not  compliance  is  being  had  with  statutes 
and  ordinances  relative  to  fire  prevention,  fire  pro- 
tection and  fire-spread  control,  and  the  protection  of 
persons  and  property  from  fire.   It  shall  enforce  said 
statutes  and  ordinances  and  shall  report  violations  to 
departments  having  jurisdiction." 

A  further  duty  and  responsibility  of  the  Bureau  of  Fire 
Prevention  is  described  in  the  third  paragraph  of  Section  38  of 
the  Charter  as  follows: 

"The  fire  commission,  relative  to  permits  subject 
to  issuance  or  revocation  by  the  chief  engineer  of  the 
fire  department,  shall,  by  regulation,  prescribe  such 
duties  of  the  bureau  of  fire  prevention  as  it  shall 
deem  appropriate.   Any  structure  or  premises  wherein 
there  exists  any  violation  of  statutes  and  ordinances 
referred  to  in  this  section,  or  which  is  maintained  or 
used  in  such  manner  as  to  endanger  persons  or  property 
by  hazard  of  fire,  explosion  or  panic  and  any  structure 
or  premises  hereafter  constructed,  altered  or  repaired 
in  violation  of  said  statutes  and  ordinances  is  hereby 
declared  to  be  a  public  nuisance,  and  it  shall  be  the 
duty  of  the  bureau  to  prosecute  abatement  proceedings." 
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The  subject  of  the  general  powers  of  the  Board  of  Per- 
mit Appeals  was  previously  considered  by  my  predecessor  in 
opinion  number  1^177 »  dated  August  19,  19i(.8.   That  opinion  held 
in  part  that  the  Board  of  Permit  Appeals,  when  acting,  is  bound 
by  the  provisions  of  local  ordinances  end  general  laws  regulating 
the  business  or  activity  for  which  a  permit  is  being  sought, 
I  am  in  accord  with  the  views  expressed  in  said  opinion  by  my 
predecessor. 

In  your  letter  of  request  for  an  opinion  you  have  stated 
that  the  Chief  of  the  Division  of  Fire  Prevention  and  Investiga- 
tion has  ascertained  that  the  building  does  net  comply  with  the 
requirements  of  Article  11  of  the  Fire  Code.   For  the  purposes  of 
this  opinion,  I  am  assuming  that  as  a  matter  of  fact  that  there  is 
an  actual  non-compliance  with  the  requirements  set  forth  in  the 
said  Fire  Code, 

The  Charter  in  the  first  paragraph  of  Section  38  gener- 
ally sets  forth  the  duties  of  the  Bureau  relative  to  determining 
whether  compliance  is  being  had  with  statutes  and  ordinances  rel- 
ative to  fire  prevention,  fire  protection  and  fire  spread  control. 
It  has  the  further  duty  to  enforce  the  statutes  and  ordinances. 
The  Bureau  is  thus  under  a  clear  and  affirmative  duty  to  enforce 
the  provisions  of  Article  11  of  the  Fire  Code  and  no  permit 
should  issue  if  a  non-compliance  is  present,  since  to  do  so  would 
be  to  sanction  a  violation  of  law» 

The  Board  of  Permit  Appeals  is  restricted  in  its  powers 
and  cannot  act  otherwise  than  in  strict  accordance  with  the  provi- 
sions of  applicable  local  ordinances  and  general  laws  of  the  State 
of  California,   If  there  is,  as  a  matter  of  fact,  a  violation  of 
Article  11  of  the  Fire  Code,  the  Board  of  Permit  Appeals  has  no 
power  to  act  to  sanction  or  approve  such  a  violation  contrary  to 
Charter  or  Fire  Code  provisions. 

You  are  thus  advised  that  the  granting  of  this  permit  is 
not  mandatory  on  the  Fire  Department  providing,  of  course,  that 
there  is  an  actual  violation  as  a  matter  of  fact  of  Article  11  of 
the  Fire  Code  or  Section  38  of  the  Charter. 

Respectfully  submitted, 

DION  R.  HOLM, 
LTK  City  Attorney 


To:  Mr,  Edward  P.  Walsh 
Chief  of  Department, 


Opinion  No.  $l\.l 
May  7,  1952 


SUBJECT:   ARE  CERTAIN  MEMBERS  OP  HEALTH  SERVICE  SYSTEM  ENTITLED 
TO  VOTE  FOR  MEMBERS  OP  THE  HEALTH  SERVICE  BOARD? 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Registrar  of  Voters  received  notification  from 
John  M.  Dean,  Counsel  for  the  Health  Service  Board, 
that  i|3  individuals  (former  members  of  the  Health  Serv- 
ice System)  were  permanently  exempt  from  the  Health 
Service  System  as  of  January  1$,    1952,  and  therefore 
are  not  eligible  to  vote  in  the  election  for  members 
of  the  Board  being  conducted  under  the  provisions  of 
Section  172.1,  Subdivision  2,  of  the  Charter.   Copy 
of  Mr.  Dean's  letter  is  attached* 

"The  Registrar  of  Voters  has  received  demands  from  a 
majority  of  the  said  I4.3  individuals  that  he  furnish 
them  with  ballots  and  permit  them  to  vote  at  said 
election.   Section  172.1  of  the  Charter  provides  as 
follows: 

"'The  Registrar  of  Voters  shall  prepare  ballots  and 
shall  furnish  the  same  to  all  members  of  the  system 
between  April  15  and  April  25  and  shall  receive  the 
ballots  between  April  25  and  May  7  and  canvass  and 
certify  the  results  on  May  8.   The  Registrar  of  Voters 
shall  have  power  to  make  such  regulations  respecting 
the  form,  distribution  and  canvassing  of  the  ballots 
as  may  be  necessary  to  secure  secrecy  of  the  ballots  and 
prevent  f raud» ' 

"Your  opinion  No.  I4.88  dated  January  8,  1952,  stated  in 
part: 

"»It  is  my  opinion  that  the  Health  Service  Board  can- 
not terminate  the  membership  in  the  system  of  those 
employees  who  have  not  applied  for  exemption  therefrom, 
and  that  accordingly  its  resolution  is  not  legal, • 
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"In  accordance  with  that   opinion,    and  upon 
your  advice,    the   Registrar   of  Voters   has  made 
up   a  roster  of   the   names   of    said  i|3  members   and 
has   sent;  ballots   to   said  individuals, 

"Any  ballots  cast   by   the    said  if3   individuals  will 
be   set   apart  until  the  Registrar  is   advised  by  you 
as   to   whether  said  ballots    should  be    included  in 
the    canvass  of   the    vote.      The    Charter  requires   that 
the   vote   be   canvassed  on  May  8,    1952,    and   therefore 
we   request  your   opinion  before    that  date," 

OPINION 

It  is  my  opinion  that  these  l\.$   persons  are  members  of 
the  Health  Service  System  and  entitled  to  vote  in  the  election. 
(See  Opinion  No.  I4.88 ,  Jan.  8,  1952)    Their  ballots  should 
accordingly  be  included  in  the  canvass  of  the  vote. 

If  you  have  any  further  question,  please  do  not  hesi- 
tate to  call  upon  me. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

GEB 


To:   Mr.  Ben  G.  Kline,  Director, 

Department  of  Finance  and  Records 


. 


OPINION   NO.    £lj2 
May  9,   19^2 


SUBJECT:       LEGALITY   OF   PROPOSED   ORDINANCE  CONCERNING 
CONSIDERATION  BY  BOARD   OP   SUPERVISORS   OF 
UTILITY  RATES  FIXED  BY   PUBLIC    UTILITIES 
COMMISSION  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO 


Dear  Sir: 

I  am  in  receipt,  as  follows,  of  the  request  for  opinion 
transmitted  by  you  from  Supervisor  Arnold: 

"The  Board  of  Supervisors  at  its  meeting 
to  be  held  on  May  12,  1952  will  renew  its  con- 
sideration of  a  proposed  ordinance,  copy 
attached,  which  prescribes  information  to  be 
furnished  whenever  the  Public  Utilities 
Commission  shall  submit  to  the  Board  of 
Supervisors  a  proposal  to  fix,  change  or 
adjust  utility  rates,  charges  or  fares,  and 
which  prescribes  procedure  to  be  followed  by 
the  Board  of  Supervisors  in  its  consideration 
thereof. 

"Supervisor  Arnold  respectfully  requests 
that  you  furnish  him  with  your  opinion  as  to 
the  legality  of  said  proposed  ordinance  in  the 
light  of  Charter  provisions,  particularly  those 
contained  in  Sections  6i|,  66,  121  and  130." 

The  following  is  the  proposed  ordinance  which  has  been 
submitted  to  me  for  consideration  of  its  legality: 

"FILE  NO.  8832     (Series  of  1939)    ORDINANCE  NO. 

"PRESCRIBING  THE  INFORMATION  TO  BE  FURNISHED 
WHENEVER  THE  PUBLIC  UTILITIES  COMMISSION  SHALL 
SUBMIT  TO  THE  BOARD  OF  SUPERVISORS  A  PROPOSAL 
TO  FIX,  CHANGE  OR  ADJUST  UTILITY  RATES,  CHARGES 
OR  FARES  AND  PRESCRIBING  THE  PROCEDURE  TO  BE 
FOLLOWED  BY  THE  BOARD  OF  SUPERVISORS  IN  ITS 
CONSIDERATION  THEREOF. 
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"Be  it  ordained  by  the  People  of  the  City  and 
County  of  San  Francisco: 

"Section  1.  Whenever  in  accordance  with 
the  provisions  of  the  Charter,  the  Public 
Utilities  Commission  shall  submit  to  the  Board 
of  Supervisors  a  proposal  to  fix,  change  or 
adjust  rates,  charges  or  fares  for  the  furnish- 
ing of  service  by  any  utility  under  its  juris- 
diction, the  Public  Utilities  Commission 
shall  submit  in  support  thereof  all  of  the  data 
upon  which  said  proposal  is  based;  a  report  of 
the  anticipated  effect  of  said  proposal  upon 
the  budget  of  the  affected  utility  for  the  then 
current  and  ensuing  fiscal  year  together  with 
all  the  data  supporting  such  conclusions  and  a 
statement  of  the  anticipated  tax  subsidy,  if 
any,  for  such  years. 

"Section  2.   Said  proposal,  upon  transmis- 
sion to  the  Board  of  Supervisors  by  the  Public 
Utilities  Commission,  shall  be  deemed  to  have 
been  regularly  introduced. 

"Section  3»   Upon  submission  to  the  Board 
of  Supervisors  of  said  proposal,  the  President  of 
the  Board  of  Supervisors  shall  set  the  date  or 
dates  for  consideration  and  approval  or  rejection 
of  said  proposal  by  the  Board  of  Supervisors, 
without  reference  to  committee,  and  with  due  re- 
gard to  time  limitations  provided  by  the  Charter 
within  which  the  Board  of  Supervisors  has  the 
power  to  act  on  said  proposal. 

"Section  I4,   Prior  to  approval  or  rejection 
of  said  proposal,  the  Board  of  Supervisors  by  a 
majority  vote  of  its  members  shall  adopt  a  reso- 
lution which  shall  not  be  subject  to  approval  or 
disapproval  by  the  Mayor  making  a  finding,  based 
on  the  data  submitted,  whether  or  not  said  pro- 
posal to  fix,  change  or  adjust  rates,  charges 
or  fares  has  been  so  fixed  that  the  revenue 
therefrom  shall  be  sufficient  to  pay,  for  at 
least  the  balance  of  the  current  fiscal  year 
and  all  of  the  succeeding  fiscal  year,  all 
expenses  of  every  kind  and  nature  incident  to 
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the  operation  and  maintenance  of  the  affected 
utility,  together  with  the  interest  and  sinking 
fund  charges  for  any  bonds  issued  for  the  ac- 
quisition, construction  or  extension  of  said 
affected  utility. 

"Section  5>.  Following  the  finding,  as 
provided  in  Section  I4  hereof,  the  Board  of 
Supervisors  shall  approve  or  reject  said  pro- 
posal; provided  however,  that  failure  to 
approve  or  reject  said  proposal  within  thirty 
days  from  and  after  the  date  of  its  introduction 
shall  constitute  approval  thereof." 

The  ordinance  is  of  a  procedural  nature,  establishing 
eertain  steps  preliminary  to  the  final  consideration  by  the 
Board  of  Supervisors,  under  Section  130  of  the  Charter,  Of  a 
rate  for  a  utility  under  the  jurisdiction  of  the  Public 
Utilities  Commission  of  the  City  and  County  of  San  Francisco. 

The  proposed  ordinance,  in  Section  1  thereof,  requires 
the  Public  Utilities  Commission  to  submit  data  in  support  of 
the  new  rate  together  with  a  report  of  the  anticipated  financial 
effect  thereof  for  the  current  and  next  ensuing  fiscal  year 
and  further  accompanied  by  a  statement  of  the  anticipated  tax 
subsidy,  if  any,  for  such  years.   I  consider  this  provision 
valid  in  enabling  the  Board  of  Supervisors  properly  to  perform 
its  functions. 

Section  l\   of  the  ordinance  requires  the  Board  of 
Supervisors,  by  resolution,  to  make  a  finding,  based  on  the 
data  submitted,  whether  the  new  rate  will  or  will  not  create 
a  deficit  for  at  least  the  balance  of  the  current  fiscal  year 
and  all  of  the  succeeding  fiscal  year,  I  likewise  consider  this 
provision  valid  with  the  reservation  that  it  may,  under  certain 
circumstances,  be  upon  an  immaterial  subject.  This  is  true  for 
the  reason  that  the  most  that  would  be  accomplished  by  such 
finding  is  the  determination  of  whether  a  majority  or  a  two- 
thirds  vote  is  necessary  to  approve  the  rate.  Even  where  there 
would  be  a  deficit  rate  for  the  next  ensuing  fiscal  year,  it 
need  not  be  approved  by  the  Board  of  Supervisors  by  a  two- 
thirds  vote,  where  it  is  not  thereupon  incumbent  upon  the  Board 
of  Supervisors  to  provide  for  tax  levy  for  the  additional 
amount  necessary  to  meet  the  deficit.  This  was  held  in 


HURST  v.  CITY  AND  COUNTY  OP  SAN  FRANCISCO  (19lj9),  33  Cal.  (2d) 
298,  201  Pac.  (2d)  805,  in  construction  of  Section  130  of  the 
Charter. 

I  consider  that  the  exclusion  of  this  resolution  (in 
embodiment  of  such  finding)  from  approval  or  disapproval  of 
the  Mayor  is  valid,  inasmuch  as,  under  Section  130  of  the 
Charter,  the  Board  has  exclusive  power  in  consideration  of  any 
new  rate  submitted  by  the  Public  Utilities  Commission. 

However,  I  consider  that  the  proviso  at  the  end  of 
Section  5  of  the  proposed  ordinance  is  too  broadly  phrased 
and  should  either  be  excluded  or  revised.   It  is,  in  substance, 
enacted  in  Section  5  of  the  ordinance  that  the  Board  of 
Supervisors  shall  approve  or  reject  the  proposal  (fixing  the 
new  rate),  and  the  proviso  is  added  that  "failure  to  approve 
or  reject  said  proposal  within  thirty  days  from  and  after  the 
date  of  its  introduction  shall  constitute  approval  thereof." 
This  language  of  the  proviso  is  not  in  accord  with  Section  130 
of  the  Charter  which  confers  upon  the  Board  of  Supervisors 
certain  functions  in  consideration  of  a  new  rate  established 
by  the  Public  Utilities  Commission. 

In  my  opinion  No.  535  to  the  Board  of  Supervisors 
under  date  of  April  25,  1952,  I  reviewed  that  portion  of 
Section  130  of  the  Charter  concerning  action  by  the  Board  of 
Supervisors  where  a  rate  producing  a  deficit  is  proposed. 
Therein,  I  pointed  out  the  construction  of  Section  130  of  the 
Charter  as  determined  upon  by  our  Supreme  Court  in  the  case 
Of  HURST  v.  CITY  AND  COUNTY  OP  SAN  FRANCISCO  (Supra).   In  that 
opinion,  I  demonstrated  that  the  Supreme  Court,  m  the  HURST 
case,  definitely  ruled  that  the  two- thirds  vote  in  approval 
of  the  new  rate  was  not  necessary  where  It  was  not  thereupon 
incumbent  upon  the  Board  of  Supervisors  to  provide  for  tax  levy 
for  the  additional  amount  necessary  to  meet  such  deficit.   As 
demonstrated  by  that  opinion,  it  is  likewise  true  that  where 
it  is  the  immediate  duty  of  the  Board  of  Supervisors  to  provide 
funds  by  tax  levy  to  meet  the  deficit,  there  is  an  affirmative 
duty,  within  thirty  days  after  submission  of  the  proposed  rate, 
upon  the  Board  of  Supervisors  either  to  approve  or  reject  the 
new  rate.   I  therefore  suggest  that  the  proviso  here  appearing 
at  the  end  of  the  ordinance  be  eliminated  or,  in  the  alternative, 
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it  be  worded  to  read  as  follows: 

"provided,  however,  that  failure  to  approve 
or  reject  said  proposal  within  thirty  days 
from  and  after  the  date  of  its  introduction 
shall  constitute  approval  thereof,  except 
in  the  instance  where  it  is  incumbent  upon 
the  Board  of  Supervisors  to  provide  by  tax 
levy  for  any  additional  amount  necessary  to 
meet  the  deficit  for  the  next  ensuing  fiscal 
year  for  the  operation  of  said  utility." 

Such  language,  so  revised,  would  be  consistent  with  the 
decision  of  the  Supreme  Court  in  interpretation  of  Section 
130  of  the  Charter  in  HURST  v.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  (Supra). 

Respectfully  submitted, 


DION  R.  HOLM 
ADT  City  Attorney 


TO:   MR.  JOHN  R.  McGRATH 

Clerk,  Board  of  Supervisors 
£?>$   City  Hall 
San  Francisco  2 

cc:   Supervisor  Byron  Arnold 


OPINION  NO.  5^3  NOT  ISSUED 


OPINION  NO.  Skk 


May  19,  1952 


SUBJECT:   CREDITS  FOR  PRIOR,  TEMPORARY  OR  NON-CIVIL 

EMERGENCY  APPOINTMENT  IN  DETERMINING  SALARY 
INCREMENTS  AND  PROMOTIONAL  EXAMINATION  CREDITS 
TO  MEMBERS  OP  THE  UNIFORM  FORCE  IN  THE  FIRE 
AND  POLICE  DEPARTMENTS. 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"Reference  is  made  to  City  Attorney's 
Opinion  #14-65,  dated  November  29,  1951,  and  #501+, 
dated  February  1+,  1952,  relating  to  credits  for 
prior  service  in  granting  increments  to  members  of 
the  uniform  force  in  the  Fire  and  Police  Departments. 

"Inasmuch  as  neither  opinion  defines  the 
character  of  service  necessary  to  obtain  such  credit, 
please  advise  this  office  if  temporary  service,  or 
service  under  non-civil  service  emergency  appoint- 
ment, is  to  be  considered  within  the  meaning  of 
that  portion  of  section  36  of  the  Charter  which  is 
quoted  and  underlined  on  page  two  of  Opinion  #50i+." 

OPINION 

In  my  opinions  #1+65  (dated  November  29,  1951)  and  #501+ 
(dated  February  Ij.,  1952)  I  concluded  that  under  the  circumstances 
as  set  forth  in  each  of  these  opinions  the  respective  members  of 
the  uniformed  force  of  the  Police  and  Fire  Departments  involved 
were  entitled  to  credit  for  the  actual  number  of  years  served,  by 
each  of  them,  in  their  respective  departments  in  determining  their 
rights  to  salary  increments  and  promotional  examination  credits. 
In  each  instance  therein  involved,  the  prior  service  arose  out  of  a 
permanent  appointment  from  a  civil  service  list  of  eligibles. 

You  now  ask  whether  my  opinion  #501+  would  be  the  same  in 
interpreting  Section  36  of  the  Charter,  had  the  prior  service  there- 
in involved  arisen  out  of  a  prior  temporary  appointment  or  a  prior 
non-civil  service  emergency  appointment.   Section  36  of  the  Charter 
as  is  herein  involved  and  quoted  and  underlined  in  Opinion  #50l|. 
provides  as  follows: 

"in  determining  years  of  service  necessary 
for  a  driver,  stoker,  tillerman,  truckman  and  hoseman 
to  receive  the  annual  compensation  sum  of  §3,660, 
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03*900,  and  $>l|., 080,  respectively,  as  provided  for  here- 
in, service  rendered  prior  to  the  effective  date  of 
this"  amendment  shall  be  given  full  credit  and  allowed." 

On  June  ij.,  195l»  in  my  Opinion  #382  to  the  Civil  Service 
Commission,  I  had  occasion  to  interpret  Section  li|.6(e)  of  our 
Charter  which  provides  for  credits  to  be  allowed  for  seniority  of 
service  under  any  promotive  examination  to  the  rank  of  Lieutenant 
in  the  Pire  Department  for  "each  year  of  service"  in  the  Pire  De- 
partment (with  certain  qualifications  not  here  involved).   I  there 
concluded  as  follows: 

"It  will  be  noted  that  the  language  of  the 
Charter  refers  to  'each  year  of  service  in  the  Pire 
Department',   No  limitation  is  there  included  that 
the  service  involved  had  to  be  during  the  time  of  a 
'permanent'  appointment;  hence,  there  would  be  no 
basis  for  excluding  service  under  a  'temporary'  ap- 
pointment in  calculating  credits  for  seniority  of 
service.   Service  under  limited  tenure  appointment 
or  under  non-civil  service  appointment  is  simply  a 
form  of  'temporary'  appointment,  and  thus  entitled 
to  credit  in  calculating  years  of  service." 

Under  a  parallel  of  reasoning,  no  limitation  appears  from 
the  above  underscored  language  of  Section  36  of  the  Charter  that 
the  prior  service  involved  had  to  be  during  the  time  of  a  'permanent' 
appointmenTT  from  a  civil  service  list  of  eligibles;  hence,  there 
would  be  no  basis  for  excluding  prior  service  under  a  'temporary' 
appointment  or  under  a  non  civil  service  emergency  appointment  to 
which  one  might  be  entitled  thereunder. 

You  are  therefore  advised  that  my  Opinion  #5>0lj.  would  be  the 
same,  in  interpreting  Section  3&  of  the  Charter,  had  the  prior 
service  therein  involved  arisen  out  of  a  prior  temporary  appointment 
or  out  of  a  prior  non-civil  service  emergency  appointment. 

Respectfully  submitted, 

DION  R.  HOLM 
NSW  City  Attorney 

To:   Mr.  Harry  D.  Ross 
Controller 


Opinion  No.   %l\% 
May   22,    1952 


SUBJECT: 


Dear  Sir: 


LAWS  REGULATING   THE   HOURS   OP   SERVICE  TO  BE  PERFORMED  BY 
MEMBERS   OP   THE  FIRE  DEPARTMENT. 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"May  we  have  your  opinion  as   to  what  provision  in  law 
regulates  the  hours  of  service  to  be  performed  by  the  follow- 
ing members  of   the  Fire  Department,    occupying   the  positions 
indicated: 


"Chief   of  Department 
Deputy  Chief 
Chief,  Fire  Prevention 
and  Investigation 

"Secretary  to  Chief 

Certain  Officers  and  Fire- 
men assigned  to: 

Fire  Prevention  and  In- 
vestigation 

General  Office 

Drill  Tower 

Civilian  Defense 

"inspector   of  Fire  Ap- 
paratus   (H-152) 

"Marine  Fireman  of  Fire 
Boats        (H-102) 
Marine  Engineer   of  Fire 
Boats        (H-110) 


Now  recorded  on 

Timer  oil  as  continuous 

duty  -  7-day  week 


Now  recorded  on 
Timeroll  as  working 
Normal  5-day  Week 
(lj.0  hours) 


Now  recorded  on  Timeroll 
as  working  6-day  Week 

Now  reported:      as  repeating 
the  following  every  3  days: 
«W1     Worked  (2lj.  hrs.) 
•OS'    Offsetting   shift   (off) 
«H»      Holiday  (off)" 


OPINION 

The  basic  authority  to  prescribe  the  hours  of  service  for  mem- 
bers of  the  fire  department  generally  is  vested  in  the  Fire  Com- 
mission. This  authority  is  limited  by  specific  provisions  of  the 
Charter  relating  to  hours  of  service  and  is  affected  by  provisions 
of  the  salary  standardization  and  annual  salary  ordinance  prescrib- 
ing conditions  of  employment  for  those  members  of  the  department 
whose  salaries  are  fixed  by  said  ordinances. 
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Section  36  of  the  Charter  vests  the  government  and  management 
of  the  department  in  the  Fire  Commission.  Thus,  Section  3&  provides 
that  "The  Fire  Department  shall  be  under  the  management  of  a  fire 
commission  .  .  .  ."  and  that  "The  fire  commissioners  shall  be  suc- 
cessors in  office  of  the  fire  commissioners  holding  office  in  the 
city  and  county  at  the  time  this  charter  shall  go  into  effect,  and 
shall  have  all  the  powers  and  duties  thereof  except  as  in  this  char- 
ter otherwise  provided."   The  general  powers  and  duties  of  the  fire 
commissioners  at  the  time  our  present  charter  went  into  effect  are 
set  forth  in  Article  IX,  Chapters  I  to  IX,  inclusive,  of  the  Charter 
of  1900,  as  amended.  Among  the  powers  and  duties  set  forth  in  the 
Charter  of  1900,  as  amended,  are  the  following: 

Chap.  I,  Sec,  5»   "The  Board  (of  Fire  Commissioners) 
shall  organize  the  Department,  create  and  establish  such  fire 
companies  as  it  may  deem  necessary,  prescribe  the  number  and 
duties  of  the  officers,  members  and  employees  of  the  Depart- 
ment, and  the  uniform  and  badges  to  be  worn  by  them;  have  con- 
trol of  all  the  property  and  equipment  of  the  department,  and 
exercise  full  power  and  authority  over  all  appropriations  made 
for  the  use  of  the  department." 

Sec.  8.   "The  Commissioners  shall  see  that  the  officers, 
members  and  employees  of  the  Department  faithfully  discharge 
their  duties,  and  that  the  laws,  ordinances  and  regulations 
pertaining  to  the  Department  are  carried  into  effect*  The 
Board  shall  make  such  rules  and  regulations  as  may  be  neces- 
sary to  secure  discipline  and  efficiency  in  the  Department 
*  •  •  • 

Implicit  in  the  foregoing  powers  is  the  power  to  prescribe 
hours  of  service  for  members  of  the  department  where  not  otherwise 
provided  in  the  Charter.  City  Attorney  Franklin  K.  Lane  stated  in 
an  opinion  dated  May  1|,  1900,  referring  to  Charter  of  1900: 

"Such  rules  and  regulations  may  state  the  number  of  days 
consecutively  and  the  number  of  hours  per  day  that  a  member 
of  the  department  shall  be  on  duty,  and  if  the  Board  sees  fit 
to  relieve  him  of  duty  for  a  certain  time  each  week  or  each 
month  or  each  year  it  may  do  so,  and  may  provide  that  some 
other  member  of  the  department  shall  take  his  place  if  neces- 
sary.  There  is  no  legal  restriction  upon  the  size  of  the 
force  which  the  Board  may  maintain  except  the  appropriation 
made  by  the  Supervisors  for  the  department." 

Pursuant  to  the  authority  vested  in  them,  as  above  outlined, 
the  Commissioners,  up  until  1919*  required  members  of  the  depart- 
ment on  fire  fighting  duty  to  serve  twenty-four  hours  straight  duty 
under  the  one  platoon  system.  Effective  January  1,  1919,  a  new 
section  was  added  to  the  Charter  establishing  the  two  platoon  system, 
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providing   for   two   tours  of   duty  and  prescribing    the  maximum  conse- 
cutive number   of  hours  officers  and  members    should  be  required  to 
remain  on  duty.      These   limitations   on   the  general  powers  of   the 
Commissioners  with  respect  to  hours  of   service  appear  in  Section  J>6 
of  our  present  Charter  as  follows: 

"Except   as   to  members  of  marine  crews  of  fire  boats, 
each  period  of   twenty-four  hours    shall  be   divided  into    two 
tours  of   duty,    to  wit:      from  eight  o'clock  A.M.    to   six  o'clock 
P.M.,    and  from   six  o'clock  P.M.    to   eight   o'clock  A.M.      The 
uniformed  force  of   the  fire   department    shall  be   divided  into 
two  platoons,    the  officers   and  members  assigned  to  which   shall 
alternate  on  the  tours  of  duty  at  intervals  of  not  more   than 
one  week.     No  officer    or  member,    including  pilots,   marine 
engineers  and  firemen  of  fire  boats,    shall  be  required  to  work 
more    than  one  hundred  and  twenty  (120)    hours  in  any  fifteen- 
day  period,    nor   shall  any  officer    or  member   be  required  to 
work  more    than  fourteen  consecutive  hours  except   in  case   of  a 
conflagration  requiring  the    services   of  more  than  one-half  of 
the   force   of  the  department.      Officers   and  members  may  ex- 
change watches  with  permission  of   the   chief  of  department  and 
time  worked  on  such  exchange  of  watches   shall  not  be  construed 
as   time  in  violation  of  the   limitation  of  120  hours  in  any 
fifteen-day  period.     Each  officer   and  each  member  shall  be  en- 
titled to  at  least  one   (1)    day  off   duty  during  each  week." 

Thus,    for    those   officers  and  members  assigned  to  the  two  pla- 
toon  system,    the  Charter  prescribes  the   tours  of  duty,    the  hours 
thereof,    and  the  maximum  number  of  consecutive  hours  that  such  of- 
ficers and  members   shall  be  required  to  work.     As  to  those  officers 
and  members  not  working  under  the  platoon  system,   but  assigned  to 
special   duty   in  the   department,    the  power   to  fix  their  hours   of 
service   still  resides   in  the  Fire  Commission  unaffected  by  the  pro- 
visions of   the  Charter  relating   to    tours   of   duty  for  members  as- 
signed to  the  platoon  system  but  subject   to  the  provisions  of  the 
annual    salary  ordinance   specifying  the  basic  hours  of    service  for 
those  members  whose   salaries  are   fixed  by   said  ordinance. 

Adverting  to    the  specific  positions   in  the   department    set  forth 
in  your  letter,    it  appears   that  from  the  nature   of  the  positions 
listed  that  none  are   embraced  within  the  provisions  of   the  Charter 
prescribing   the   tours  of   duty  for   officers  and  members   assigned  to 
the  platoon   system,    such  positions   either    being   specifically  exempt- 
ed therefrom  or  being   special  duty  assignments  within   the   depart- 
ment. 

In  light   of  the  foregoing  considerations,    I    therefore   conclude 
that  it  is  within  the  powers  of  the  Fire  Commission  to  regulate   the 
hours   of    service   to  be  performed  by  the  Chief  of   the  Department,    the 
Deputy  Chief,    the  Secretary  to   the  Chief,    the  marine   firemen  of  fire 
boats,    the  marine   engineer    of  fire  boats,    and  "certain  officers  and 
firemen  assigned  to:      General  Office,  Drill  Tower    and  Civilian  De- 
fense." 


"  I    l. 


The  salaries  of  the  Chief,  Fire   Prevention  and  Investigation 
and  Inspector  of  Fire  Apparatus  have  been   established  under   salary 
standardization  and  fixed  by  the   annual   salary  ordinance  and  the 
basic   hours  of  service   contemplated  by   such  ordinances  for   the 
salaries   so   fixed  govern  these    employments.      See    sections  1.7* 
1.7»ij-  and  1»8   of  the   annual   salary  ordinance. 

You  are  advised  accordingly. 

Respectfully   submitted, 

DION  R.   HOLM, 
City  Attorney. 

To:     Mr.  Harry  D.  Ross 
Controller 


TJB 


Opinion  No.  S>i+6 
May  22,  19^2 

SUBJECT:  HOLIDAY  PAY  UNDER  CHARTER  SECTION  36  FOR  MEMBERS 
OF  UNIFORMED  FORCE  OF  FIRE  DEPARTMENT  ENGAGED  IN 
DUTIES  OTHER  THAN  EXTINGUISHMENT  OF  FIRE 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  in  part  as  follows: 

REQUEST 

"in  the  San  Francisco  Fire  Department  there  are 
certain. .... .services  performed  by  members  of  the 

uniformed  force  other  than  actual  fire  extinguishment , 
which  must  be  maintained  on  a  seven  day  per  week, 
twenty-four  hour  per  day  basis  in  order  to  maintain  the 
full  efficiency  of  the  department, 

"Your  opinion  is  respectfully  solicited  on  the 
following  questions: 

"Are  the  members  of  the  uniformed  force  de- 
tailed to  perform  these  complementary  services  entitled 
to  the  benefits  of  that  portion  of  Section  36  of  the 
Charter  pertaining  to  holidays: 

"(a)  \Jhen  they  are  required  to  perform  services 
on  such  days  declared  to  be  holidays?  and, 

"(b)  When  their  regular  days  off  fall  on  such 
days  declared  to  be  holidays?" 

OPINION 

Preliminarily,  your  attention  is  directed  to  my  opinion  No. 
l;06,  dated  July  6,  19£l,  in  which  I  generally  advised  you  with  re- 
gard to  the  holiday  provisions  of  Charter  Section  36  and  the  bene- 
fits therein  extended  to  the  members  of  the  uniformed  force  of  the 
Fire  Department, 

In  my  opinion,  since  the  persons  to  whom  you  allude  in  your 
instant  request  are  "members  of  the  uniformed  force"  of  your  de- 
partment, they  are  entitled  to  the  same  holiday  benefits  which  were 
touched  upon  in  my  prior  opinion,  as  above  noted.  The  only  re- 
quisite for  entitlement  to  such  holiday  benefits  is  that  the  persons 
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involved  fall  within  the  class  of  "members  of  the  uniformed 
force"  of  the  Fire  Department,  and  it  is  not  requisite  to  being 
entitled  to  such  "holiday"  benefit  that  they  be  actually  engaged 
in  fire  extinguishment. 

Hence,  I  must  give  an  affirmative  answer  to  each  of  the  two 
questions  asked  in  your  request. 


Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


WPB 


To:  Mr.  Edward  P.  Walsh 

Chief  of  Fire  Department 


OPINION  NO.  $lfl 
May  22,  1952 

SUBJECT:   LEGALITY  OP  A  SUPPLEMENTAL  APPROPRIATION 
FTO  M  EMERGENCY  RESERVE  FUND  FOR  OPERATION 
OF  STEINHART  AQUARIUM  UNDER  THE  CALIFORNIA 
ACADEMY  OF  SCIENCES. 

Dear  Sir: 

This  office   is  in  receipt   of  your  request  for  an  opinion 
as  follows; 

REQUEST 

"If  the  funds  provided  at  budget  time  for  the 
ensuing  fiscal  year  by  the  Board  of  Supervisors 
for  the  maintenance,  operation  and  continuance 
of  Steinhart  Aquarium  are  expended  by  the  Cali- 
fornia Academy  of  Sciences  prior  to  the  end  of 
the  fiscal  year,  may  additional  funds  for  said 
fiscal  year  be  legally  appropriated  from  the 
Emergency  Reserve  Fund?" 

OPINION 

The  Emergency  Reserve  Fund  is  specifically  provided  for  in  the 
Charter  at  Section  79  thereof,  the  pertinent  part  of  which  is 
quoted  here: 

"SECTION  79.   The  tax  rate  may  be  fixed  by  the  board 
of  supervisors  so  as  to  produce,  by  a  specifically 
designated  rate,  as  recommended  by  the  mayor  in  any 
proposed  annual  budget  and  the  appropriation  ordinance 
therefor,  an  amount  necessary  for  an  emergency  reserve 
fund,  which  fund  is  hereby  created,  for  the  purposes  of 
meeting  any  emergency  as  defined  in  sections  16  or  25 
of  this  charter.   Appropriations  from  such  emergency 
reserve  fund  shall  be  made  only  on  the  recommendation 
of  the  department  head  concerned,  the  approval  of  the 
chief  administrative  officer  or  the  board  or  commission 
in  charge  of  such  department,  the  recommendation  of  the 
mayor  to  the  board  of  supervisors  that  such  appropria- 
tion be  made,  and  the  vote  of  three-fourths  of  the 
board  of  supervisors." 

Reference  is  made  in  this  section  to  sections  16  and  2$   of  the 
charter.   An  examination  clearly  shows  that  the  provisions  of 
Section  25  would  have  no  application  to  the  facts  presented  in  your 
request.   Section  16,  however,  contains  language  which  could  be 
applied  in  order  to  answer  your  question  in  the  affirmative  if 
upon  analysis  it  is  determined  that  the  Cal  ifornia  Academy  of 
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Sciences  is  a  department  or  office  within  the  meaning  of  section 
16.  The  pertinent  portions  of  section  16  read  as  follows: 

"Immediate  necessary  preservation  of  public  peace, 
property,  health  or  safety,  provision  for  the  un- 
interrupted operation  of  any  city  and  county  depart - 
ment  or  office,  or  action  required  to  comply  with 
time  limitations  as  established  by  law,  shall  be 
emergencies  within  the  meaning  hereof;  provided, 
however,  that  such  emergency  shall  actually  exist 
and  shall  be  specifically  stated  and  defined  in  such 
ordinance,  and  shall  be  specifically  voted  on  as  pro- 
vided in  section  13  of  this  charter."  (Emphasis  added). 

The  underlined  portion  of  the  section,  vhioh  deals  with  the  un- 
interrupted operation  of  any  city  department  or  office  would  clearly 
indicate  that  if  the  Academy  is  a  department  or  pffice  the  money 
could  be  appropriated  from  the  Emergency  Reserve  Fund. 

The  California  Academy  of  Sciences  occupies  a  rather  unique 
place  in  our  charter.  The  charter,  after  reciting  what  departments 
are  under  the  Mayor,  continues  with  the  general  heading  "Other 
Boards  and  Departments ",  and  listed  therein  appears  the  "California 
Palace  of  the  Legion  of  Honor",  the  "M.  H.  De Young  Memorial  Museum" 
and  the  "California  Academy  of  Sciences".  While  it  is  generally 
conceded  that  these  topical  headings  are  not  necessarily  controlling, 
a  review  of  the  general  outline  of  the  charter  indicates  that  this 
portion  of  tfte  charter  deals  exclusively  with  departments  or  of- 
fices.  Immediately  following  the  section  wherein  appears  the  Cali- 
fornia Academy  of  Sciences  is  another  major  division  entitled 
"Judicial  Departments"  and  following  this  division  appears  the  gen- 
eral heading  of  "Administrative  Departments  under  the  Chief  Admin- 
istrative Officer."  In  all  of  these  sections  there  Is  clearly  de- 
fined the  function  to  be  performed  by  the  department  or  office. 
With  the  exqeption  of  the  recitation  that  the  California  Academy  of 
Sciences  is  a  non-profit  corporation,  the  functipns  described  in 
the  section  indicate  that  they  are  for  the  benefit  of  the  public 
and  clearly  municipal  affairs. 

The  section  dealing  with  the  California  Academy  of  Sciences 
sets  forth  that  their  employees  shall  be  appointed  from  the  civil 
service  lists  furnished  for  that  purpose,  they  shall  be  subject  to 
salary  standardization  and  that  the  board  of  supervisors  shall  ap- 
propriate the  necessary  funds  for  the  maintenance,  operation  and 
continuance  of  the  Steinhart  Aquarium.   It  also  provides  that  the 
board  of  supervisors  may  also  furnish  funds  for  other  buildings  and 
improvements  that  may  be  added  by  the  California  Academy  of 
Sciences.   All  of  these  provisions  are  tied  up  with  the  final  sen- 
tence of  the  paragraph,  which  provides  that  the  funds  so  approp- 
riated shall  be  provided  for  in  accordance  with  the  budget  and  fis- 
cal provisions  of  the  charter. 

Therefore,  I  advise  you  that  even  though  the  California 
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Academy  of  Sciences  is  not  a  department  or  office  as  this  term  is 
generally  understood  and  used  in  the  municipality,  so  far  as  fiscal 
matters  are  concerned  it  is  treated  in  the  charter  in  the  same 
manner  as  any  other  department,  and  accordingly  may  have  money  ap- 
propriated to  it  in  accordance  with  the  budget  and  fiscal  provis- 
ions of  the  charter.   The  charter,  so  far  as  the  Steinhart  Aquarium 
is  concerned,  directs  that  funds  be  furnished  by  the  board  of  super- 
visors but  leaves  the  matter  concerning  other  funds  for  the  support 
of  other  buildings  and  improvements  to  the  discretion  of  the  board 
so  far  as  amount  is  concerned.  Under  section  16  upon  a  showing  of 
the  need  for  the  additional  money,  which  showing  must  follow  the 
requirement  of  the  seotion,  the  board  of  supervisors  has  the  power 
to  appropriate  money  from  the  Emergency  Reserve  Fund  to  a  department 
or  office.  The  California  Academy  of  Sciences  is  such  a  department 
or  office  of  the  city  and  county  within  the  meaning  of  the  emergency 
provisions  of  section  16.  Accordingly,  you  are  advised  that  upon  a 
proper  showing  together  with  the  necessary  documents,  the  board  of 
supervisors  is  authorized  to  appropriate  from  the  Emergency  Reserve 
Fund  additional  funds  for  the  balance  of  the  fiscal  year  to  the 
California  Academy  of  Sciences  for  the  continuance  of  the  Steinhart 
Aquarium. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

BJW 


TO:   Mr.  Harry  D.  Ross 

Controller,  City  and 
County  of  San  Francisco 
City  Hall 


OPINION  NO.  Sljfl 
May  22,  1952 

SUBJECT:   DUTY  OP  CIVIL  SERVICE  COMMISSION  TO  CLASSIFY  DUTIES  AND 
ALLOCATE  POSITIONS  CREATED  BY  BOARD  OP  SUPERVISORS. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"We  have  a  copy  of  your  opinion  No.  523  dated  March  31 >  1952 
relating  to  the  powers  of  the  Board  of  Supervisors  to  deter- 
mine the  maximum  number  of  positions  in  each  class  of  employ- 
ment in  the  various  offices  of  the  city  and  county  r,s  pre- 
scribed in  Section  9  of  the  Charter. 

"In  your  opinion  you  call  attention  to  the  provisions  of 
various  other  sections  of  the  charter  (sections  69,  70,  72, 
and  73)  which  govern  the  Board  of  Supervisors  in  respect  to 
the  authority  delegated  to  t  he  Board  under  section  9« 

"A  question  has  arisen  as  to  whether  it  is  your  view  that 
your  opinion  modifies  limits  or  alters  the  interpretation 
that  we  have  had  as  to  the  duty,  responsibility  and  author- 
ity of  the  Civil  Service  Commission  to  classify  and  reclass- 
ify duties  and  allocate  and  reallocate  positions  which  are 
created  or  continued  by  ordinance  of  the  Board  of  Supervis- 
ors.  We  understand,  of  course,  that  positions  are  created 
and  continued  by  the  Board  of  Supervisors  in  the  manner  pre- 
scribed by  charter  but  such  positions  so  created  or  contin- 
ued are  subject  to  classification  by  the  Civil  Service  Com- 
mission in  accordance  with  duties  and  responsibilities  and 
training  and  experience  required.   (Sections  lij.1  and  II4.3 ) 
The  Commission  is  the  judge  of  the  classification  of  posi- 
tions and  the  titles  assigned  by  the  Civil  Service  Commis- 
sion to  the  various  classifications  must  be  used  in  all 
official  records,  documents,  communications,  budgets,  sal- 
ary ordinance,  appropriation  ordinance,  etc.   (Sections  II4.I 
and  73.) 

"We  do  not  find  in  your  opinion  any  language  which  would 
serve  to  modify  the  responsibility  and  authority  of  the 
Civil  Service  Commission  in  this  respect. 

"I  recall  that  several  years  ago  the  Board  of  Supervisors 
in  adopting  the  budget  eliminated  a  position  of  Chief 
Operating  Engineer  which  was  currently  vacant,   and  contin- 
ued 12  subordinate  positions  of  Operating  Engineer,   The 
Civil  Service  Commission  determined  that  the  supervisory 
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"responsibility  which   justified   the    classification  of 
the    temporarily  vacant  position  as   a   Chief   Operating 
Engineer  were  being   continued  and    that    the    supervisory 
duty  would   be   performed  by   one   of   the    12  Operating 
Engineers.      Thereupon   the   Commission  reclassified  one 
of   the   remaining   12  Operating  Engineer  positions   to  be 
a  Chief  Operating  Engineer.      No   issue   was  raised  in   res- 
pect  to  this    at    that    time.      The    Board  of  Supervisors 
amended  the    salary  ordinance    and   appropriated  additional 
funds   to  pay   the   compensation  of  Chief  Operating  Engineer. 

"Some   question  has  been  raised  recently  on  the   Board  of 
Supervisors   as    to   the   requirement    that  the    salary  ordi- 
nance  be   amended  by   the    Board  of  Supervisors   to  reflect 
reclassification  or  reallocation  of   positions  by   the    Civil 
Service   Commission. 

"Will  you  be  good  enough  to  advise  us   if  we   are  correct 
in  our   understanding   of   the   law  that   the  matter  of  class- 
ification of  positions   created  or   continued  by  the   Board 
of  Supervisors  rests   solely  with    the   Civil  Service   Com- 
mission and  once   determined  by  the    Civil  Service   Commission 
these   classifications  must  be  used  in   official   documents." 

OPINION 

Section  Ilil  of  the  Charter  provides  in  part  as  follows: 

"The  commission  (civil  service)  shall  classify, 
and  from  time  to  time  may  reclassify,  in  accordance  with 
duties  and  responsibilities  of  the  employment,  and  train- 
ing and  experience  required,  all  places  of  employment  in 
the  departments  and  offices  of  the  city  and  county  not 
specifically  exempted  by  this  charter  from  the  civil 
service  provisions  thereof,  or  which  may  be  created  here- 
after by  general  law  and  not  specifically  exempted  from 
said  civil  service  provisions.   The  commission  shall 
likewise  classify  all  other  positions  or  other  places 
of  employments  in  the  city  and  county  service  specific- 
ally exempted  from  the  civil  service  provisions  of  this 
charter,  but  which,  by  the  provisions  of  section  l5l> 
thereof,  are  made  subject  to  classification  for  salary 
standardization  purposes  on  the  basis  of  duties  and 
responsibilities  of  the  employment,  and  training  and 
experience  required.   The  civil  service  commission  shall 
be  the  judge  of  such  classification. 
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"The  commission  shall,  also,  in  accordance  with 
duties  and  responsibilities,  allocate,  and  from  time 
to  time  may  reallocate,  the  positions  to  the  various 
classes  of  the  classification.   The  allocation  or 
re-allocation  of  a  position  shall  not  adversely  affect 
the  civil  service  rights  of  an  occupant  regularly  hold- 
ing such  position.   No  person  shall  hold  a  position 
outside  of  the  classification  to  which  he  has  been 
appointed,  provided  that  every  employee  of  any  depart- 
ment or  office  shall  discharge  any  of  the  duties  pertain- 
ing to  such  department  or  office  to  which  his  chief  may 
temporarily  assign  him. 

"The  class  titles  and  class  numbers  assigned  to 
positions  by  the  commission  shall  be  used  in  all 
records,  reports,  statements  and  communications, 
including  the  compensation  schedule ,  annual  budget 
and  salary  ordinance,  payrolls  and  appropriation 
ordinances," 

Section  lk3   of  the  Charter  provides  in  part  as  follows: 

"Positions  in  any  department  or  office  of  the  city 
and  county  may  be  created,  as  provided  by  this  charter, 
by  appropriation  ordinance  of  the  board  of  supervisors. 
Copy  of  each  such  ordinance  creating  or  abolishing  posi- 
tions shall  be  filed,  on  the  approval  thereof,  with  the 
civil  service  commission  by  the  clerk  of  the  board  of 
supervisors.   Before  the  appointing  officer  shall  make 
recommendation  for  the  creation  of  any  new  or  additional 
position  in  any  department  or  office,  he  shall  request 
and  receive  from  the  commission  the  proper  designation 
and  classification  of  such  position  based  on  the  duties 
and  responsibilities  thereof,  and  if  such  position  is 
included  in  the  classified  civil  service,  the  commission 
may,  in  writing,  express  to  the  appointing  officer  its 
opinion  as  to  whether  or  not  such  position  is  needed." 

It  is  evident  from  the  provisions  of  Sections  li|l  and 
ll|3  of   the  Charter  that  the  Civil  Service  Commission  is  charged 
with  the  duty  and  responsibility  of  classifying  and  reclassifying 
all  classes  of  employment  in  the  departments  and  offices  of  the 
city  and  county  not  specifically  exempt  by  the  Charter  from  the 
civil  service  provisions  thereof,  in  accordance  with  the  duties 
and  responsibilities  of  the  employment  and  training  and  experi- 
ence required.   It  is  further  evident  that  the  Civil  Service  Com- 
mission is  also  charged  with  the  duty  and  responsibility  of 
allocating  and  reallocating  positions  to  the  various  classes  of 
classification,  likewise  in  accordance  with  the  duties  and 
responsibilities  of  the  positions  involved. 
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Such  class  titles  and  class  numbers  as  are  assigned  to 
positions  by  the  Civil  Service  Commission  are  to  be  used  in  all 
records,  reports,  statements  and  communications,  including  the 
compensation  schedule,  annual  budget  and  salary  ordinance,  pay- 
rolls and  appropriation  ordinances.   (Section  llj.1,  Charter) 

Hence,  in  answer  to  your  inquiry,  you  are  advised  that 
the  "classification"  of  positions,  created  or  continued  by  the 
Board  of  Supervisors,  rests  solely  with  the  Civil  Service  Commis- 
sion ,  and  when  so  determined  by  the  Civil  Service  Commission  such 
classifications  must  be  used  thereafter  in  official  documents  in 
connection  therewith. 

Respectfully  submitted, 


DION  R.  HOLM 
NSW  City  Attorney 


To:   Civil  Service  Commission 


OPINION   NO.    5I4.9 
May  27,    1952 


SUBJECT:      JURISDICTION   OP   RETIREMENT    BOARD  ON   PETITION 
FOR  REHEARING    (O'HARA..    MATTER) 


Dear   Sir: 


I  have  received  your  following  request  for  opinion: 

REQUEST 


"1  -  Elizabeth  B.  O'Hara  filed  an  application  for  a  monthly 

Dan?einSe,n?S«°Ct°^er,18'  l%° >    alleSinS  that  her  husband/ 
Daniel  H.  O'Hara,  died  on  October  9,  1950,  as  a  result  of 
his  employment  vdth  the  San  Francisco  Fire  Department. 
Testimony  was  heard  and  the  matter  submitted  by  the  David 

?San?ftJ7  Club'  Inc*'  who  represented  Mrs.  O'Hara,  on  June 
£■{  t   J-Vpl* 

"2-  On  August  1,  1951*  the  Retirement  Board  denied  the 
application. 

"I   7  0X?  f^gU^t  2'  1951»  the  Secretary,  Retirement  System, 
advised  the  David  Scannell  Club  of  the  Board's  action,  bv 
registered  return-receipt  letter,  and  directed  their  atten- 
tion to  the  provisions  of  Section  208,  Article  3,  Part  I 
of  the  San  Francisco  Municipal  Code* 

!!u  ~^0l\oUfust  31»  19^1  a  communication  was  received  from 
the  David  Scannell  Club,  requesting  a  rehearing  under  the 
provisions  of  Section  208  of  the  Municipal  Cod?.  Under  date 
of  September  11+,  1951,  the  Secretary,  Retirement  System, 
directed  a  communication  to  the  David  Scannell  Club,  and 
among  other  things,  called  attention  to  the  provisions  of 
Section  209,  Article  3,  Part  I  of  the  San  Francisco  Munic- 
ipal Code.   A  copy  of  this  letter  is  attached. 

"5  -  On  October  15,  1951  a  letter  was  received  from  the 
David  Scannell  Club,  a  copy  of  which  is  attached. 

"*7  °n  0^ober  2^,  1951,  the  Retirement  Board  denied  the 
petition  for  rehearing. 

"7  -  On  April  11,  1952,  the  Retirement  System  received 
a  communication  from  James  C.  Pur cell,  attorney-at-law. 
transmitting  a  purported  petition  for  rehearing  in  this 
matter,  for  and  on  behalf  of  Elizabeth  B.  O'Hara.  The 


#2 

petition,  in  general,  asserts  on  information  and 
belief,  that  the  Retirement  Board  did  not  consider 
a  certain  letter  signed  by  J,  Clifford  Long,  M.  D., 
dated  'October  8,  1951' >  concerning  the  condition  of 
Daniel  H.  O'Hara,  as  submitted  by  the  David  Scannell 
Club  with  its  letter  of  October  15,  195l>  when  it  con- 
sidered the  petition  of  Elizabeth  E.  O'Hara  for  rehearing, 
and  hence  asserts  that  the  previous  action  of  the  Board 
in  denying  the  application  for  a  rehearing  was  an  inadver- 
tent act  on  the  part  of  the  Board;,  that  by  reason  thereof 
the  Board  has  legally  failed  to  pass  upon  said  petition  for 
rehearing,  and  that  the  same  is  now  still  pending  before  the 
Board, 

"Attention  is  called  to  Sections  208  and  209,  Article  3, 
Part  I  of  the  San  Francisco  Municipal  Code. 

"Under  the  foregoing  facts,  you  are  requested  to  give 
your  opinion  as  to  whether  or  not  the  Retirement  Board 
has  any  Jurisdiction  to  consider  the  second  purported 
application  for  rehearing." 

The  letters  transmitted  with  your  foregoing  request  have 
been  studied  preliminary  to  formulating  the  following  advice. 

OPINION 

Section  209,  Part  I,  Article  3,   of  the  Municipal  Code  pro- 
vides as  follows: 

"The  determination  of  the  Retirement  Board  on  any 
application  for  rehearing  shall  be  made  within  sixty 
(60)  days  after  the  filing  thereof,  or  said  applica- 
tion shall  be  deemed  denied  and  such  determination 
shall  be  final  and  conclusive  and  it  shall  have  no 
Jurisdiction  to  entertain  any  subsequent  application 
regarding  the  same  matter." 

The  chronology  of  events  set  forth  in  your  request  for 
opinion,  as  quoted  hereinabove,  discloses  that  the  petition  for  re- 
hearing now  under  consideration  was  filed  with  your  board  on  April 
11,  1952. 

Further  it  is  disclosed  in  your  request  for  opinion, 
another  petition  for  rehearing  was  filed  on  August  J>1,   195l#  and 
subsequently  denied  on  October  21+,  1951  • 

It  is  my  view  that  your  Board  lost  Jurisdiction  of  the 
O'Hara  matter  upon  the  lapse  of  the  period  of  60  days  following  the 
filing  of  the  August  31  %   1951 $   application  for  rehearing. 
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Section  209 »  the  terms  of  which  are  set  out  in  lull  above, 
compels  me  to  the  foregoing  conclusion.  It  v/ill  be  noted  that  said 
section  denominates  as  "final  and  conclusive"  even  the  automatic 
denial  of  a  rehearing  petition  upon  which  the  Board  falls  to  act 
within  the  prescribed  60  days.  In  such  respect  the  section  and 
provisions  thereof  now  under  scrutiny  may  be  compared  with  the  new 
trial  provisions  applicable  to  civil  actions  set  up  in  Section  660 
of  Code  of  Civil  Procedure.  That  section  proclaims  the  power  of  the 
trial  court  to  pass  on  a  motion  for  new  trial  within  60  days  follow- 
ing certain  procedures,  and  also  provides  for  automatic  denial  if  no 
order  is  made  within  the  60  days.  It  has  been  held  in  many  cases  that 
when  the  60  day  period  has  elapsed,  the  court  loses  Jurisdiction,  and 
the  effect  of  non-action  by  the  court  is  automatic  denial.   (20  Cal, 
Jur.  192 ;  LANCEL  v.  POSTLETHW AITL ,  172  Cal.  326;  K0CHER  v.  FIDELITY, 
etc.  CO.,  137  Cal.  App.  620;  H0LQUIN  v,  ALLISON,  97  Cal.  App.  126; 
SHEPERD  v.  SUPERIOR  COURT,  $k   Cal.  App.  673) 

In  LINDELL  v.  FOARD  OP  PERMIT  APPEALS,  23  Cal.  (2)  303,  at 
323,  the  Court  referred  to  and  approved  "the  general  principle  that 
action  by  an  administrative  board,  when  the  authoritative  law  Intends 
it  to  be  final,  may  not  thereafter  be  revoked.  The  only  question 
to  be  determined  is  when  action  becomes  final.  That  is  in  every 
case  a  question  dependent  for  its  answer  upon  the  scheme  of  the  law 
by  which  povrer  is  conferred-^  (Emphasis  added) 

It  seems  evident  that  the  'scheme  of  the  law'  herein  is  to 
divest  the  Board  of  jurisdiction  upon  the  lapse  of  60  days  from  the 
filing  of  the  application  for  rehearing;  a  period  which  had  long 
since  past  when  the  April  11,  1952  petition  was  filed  with  your 
board. 

Whether  the  'Dr.  Long'  letter  of  October  8,  1951  was  con- 
sidered or  not,  is  a  neutral  circumstance;  for,  had  the  Board 
failed  to  consider,  in  any  phase,  the  petition  of  August  31»  1951» 
such  non-action  would  have  resulted  in  a  final  and  conclusive 
(automatic)  denial  of  the  petition  as  of  the  lapse  of  60  days  fol- 
lowing that  latter  date. 

It  should  be  noted  that  petitioner  herein  is  in  no  position 
to  attack  the  operative  features  of  said  Section  209,  for  it  is 
settled  law  that  rehearings  are  not  essential  to  due  process  of 
law,  either  in  judicial  or  administrative  proceedings.   (WHITLEY 
V.  SUPERIOR  COURT,  l8  Cal.  (2)  75;  ENGLISH  FREIGHT  CO.  v.  KNOX, 
180  S.W.  (2)  633). 
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Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


WPB 


TO:   Ira  G.  Thompson 

Secretary,  Retirement  Board. 


Opinion  No.  550 
May  27,  1952 

SUBJECT:      PAROLEE  FROM  STATE  PENAL  INSTITUTION  MAY  TAKE  CIVIL 
SERVICE  EXAMINATION  AND   HOLD   CIVIL  SERVICE  POSITION. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  xollows: 

REQUEST 

"Inquiry  has  been  made  of  me  by  the  Adult  Authority 
of  the  State  of  California  concerning  the  rights  of  parolees 
from  State  penal  institutions  to  take  civil  service  examina- 
tions and  to  hold  civil  service  positions  in  the  City  and 
Cdunty  of  San  Francisco. 

"I  am  given  to  understand  that  such  parolees  are  per- 
mitted to  hold  State  civil  service  positions  and  civil  ser- 
vice positions  in  other  communities  in  California. 

t  -.   'I?111  Y°u  Please  review  your  Opinion  No.  3822,  dated 
July  16,  1914-6,  in  which  you  held  that  a  parolee  may  not  hold 
a  civil  service  position? 

I  will  appreciate  an  early  response  to  this  communica- 
tion, as  well  as  suggestions  for  such  remedial  legislation 
as  is  necessary,  assuming  it  to  be  your  opinion  that  parolees 
may  not  hold  civil  service  positions  in  the  government  of  the 
City  and  County  of  San  Francisco." 

OPINION 

Section  2600  of  the  Penal  Code  provides  as  follows: 

/§2£00*  ^IGHTS»  ETC.,  LOST  BY  IMPRISONMENT:  RESTORA- 
TION^/ A  sentence  of  imprisonment  in  a  State  prison  for  any 
term  less  than  life  suspends  all  the  civil  rights  of  the  per- 
son so  sentenced,  and  forfeits  all  public  offices  and  all 
private  trusts,  authority,  or  power  during  such  imprisonment. 
But  the  board  may  restore  to  said  person  during  his  imprison- 
ment such  civil  rights  as  the  board  may  deem  propo* ,  except 
the  right  to  act  as  a  trustee,  or  hold  public  office  or  exer- 
cise the  privilege  of  an  elector  or  give  a  general  powec  of 
attorney." 

Section  2601  of  the  Penal  Code  provides  as  follows: 

"§2601.  /SENTENCES  RESULTING  IN  CIVIL  DEATH:  IMPRISON- 
MENT FOR  LIFE:  RESTORATION  OF  CERTAIN  RIGHTSV/  A  person 


#2 

sentenced  to  imprisonment  in  the  State  prison  for  life  is 
thereafter  deemed  civilly  dead.  But  the  board  may  restore 
to  such  person  during  his  imprisonment  suoh  civil  rights 
as  the  board  may  deem  proper,  except  the  right  to  act  as  a 
trustee,  or  hold  public  office,  or  exercise  the  privilege 
of  an  elector,  or  give  a  general  power  of  attorney." 

Section  3054  of  the  Penal  Code  provides  as  follows: 

"§3054»   /ALLOWANCE  OP  CIVIL  RIGHTS:   AUTHORITY  OP 
BOARD:   SCOPE  OP  RIGHTS^/  The  board  may  permit  paroled 
persons  civil  rights,  other  than  the  right  to  act  as  a 
trustee,  or  hold  public  office,  or  exercise  the  privilege 
of  an  elector,  during  the  term  of  such  parole.  The  scope 
or  extent  of  such  civil  rights  shall  be  determined  by  such 
board  as,  in  the  judgment  of  such  board  is  for  the  best  in- 
terest of  society  and  such  paroled  person." 

Section  3057  of  the  Penal  Code  provides  as  follows: 

"§3057.  ^Rendition  op  aid:  employment  op  help._/  The 

State  Board  of  Prison  Directors  shall  have  the  power  and 
authority  to  provide  for  assisting  paroled  prisoners  and  to 
secure  employment  for  the  same  and  for  that  purpose  it  may 
employ  necessary  officers  and  employees,  may  purchase  tools, 
and  give  any  other  assistance  that,  in  its  judgment,  it  deems 
proper  for  the  purpose  of  carrying  out  the  objects  and  spirit 
of  this  section." 

From  the  above  provisions  of  the  Penal  Code  it  is  evident  that 
it  is  the  policy  of  this  State,  through  its  State  Board  of  Prison 
Directors,  to  assist  "paroled"  prisoners  to  secure  employment.  Fur- 
ther, that  the  Board  is  authorized  to  restore  to  such  "paroled"  per- 
son, during  the  term  of  such  parole,  such  civil  rights  as  in  the 
judgment  of  such  board  is  for  the  best  interest  of  society  and  such 
paroled  person,  other  than  the  right  to  act  as  a  trustee,  "or  hold 
public  office",  or  exercise  the  privilege  of  an  elector. 

It  is  thus  clear  that  the  Board  may  not  restore  to  a  "paroled" 
person  the  civil  right  to  "hold  public  office".   (3054,  P.C.) 

I  recently  have  had  occasion  to  write  a  comprehensive  opinion 
on  the  distinction  between  a  "public  office"  and  a  "public  position" 
with  a  municipal  government.  This  opinion  is  No.  517,  issued  March 
20,  1952,  to  Honorable  Elmer  E.  Robinson,  Mayor  of  San  Francisco, 
a  copy  of  which  is  attached  hereto  for  your  information.   I  there 
pointed  out  that  there  was  a  distinction  in  law  between  a  "public 
office"  (the  duties  of  which  encompass  the  exercise  in  one's  own 
right  of  some  sovereign  power),  and  a  "public  position"  (the  duties 
of  which  position  do  not  partake  of  the  exercise  of  sovereignty). 
(35  Words  and  Phrases  "Public  Office"  page  200) 
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a    *.«.  Bf2!!i^i?  raind  ^s  distinction,    it  appears   that  the  Adult 
Authority   (3000,   P.O.)    (Successor   to  Board  of  Prison  Terms  and 
Paroles)    is  prohibited  only  from  restoring  the   civil  rights  of  a 

paroled'    prisoner   to  hold  "public   office^  (insofar    as  we  are  con- 
cernedj  • 

4  4-  «•  T?9  4?^*  iUt?2ri^y  may'    in  the  exercise   of   its  judgment,  where 
it  feels  it  is  to  the  best  interest  of   society  and  the  paroled  per- 
son,   restore  his  civil  rights  to  hold  a  "public  position"    or  parti- 
cipate in  a  civil  service  examination  therefor.      In  such  case,    such 

paroled     person  could  occupy  a  "public  position"   or  participate   in 
n   cjY,      BHYlc§  ©lamination  therefor   (as  distinguished  from  a 

public  office  ). 

.,   ,51rreJiewJj?s  the  option  of  my  predecessor  No.  3822,  dated  July 
lo^  1946,  I  am  in  accord  with  that  portion  thereof  which  holds  that 

*  P^0,*®6  may  not  hold  a  "public  office"  in  the  City  and  County 
of  San  Francisco,  or  participate  in  a  civil  service  examination  to 
hold  any  'public  office"  as  the  term  "public  office"  heretofore  has 
been  defined.  In  such  case  as  the  Adult  Authority,  in  the  exercise 
.t  ^?iscretion  restores  the  civil  rights  of  a  "parolee"  to  hold 
tu  pu5lic  P°sltlon"  or  participate  in  a  civil  service  examination 
therefor  —  as  the  term  "public  position"  heretofore  has  been  de- 
fined --such  parolee"  may  hold  a  "public  position"  or  participate 
in  a  civil  service  examination  therefor  in  the  Municipal  Service. 

You  are  thus  advised  in  connection  with  your  request  as  sub- 
mitted. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


NSW 

To:  Honorable  Patrick  J.  McMurray 
Supervisor 
235  City  Hall 
San  Francisco  2 


OPINION  NO.  551 
May  28,  1952 


SUBJECT:   SHOULD  ABSENCE  OP  MEMBER  OP  PIRE  OR  POLICE 
DEPARTMENT,  ON  ACCOUNT  OP  INDUSTRIAL  DIS- 
ABILITY, PRIOR  TO  AMENDMENT  TO  SECTION  172 
OP  THE  CHARTER  (AS  EPPECTIVE  MARCH  10,  1952) 
BE  INCLUDED  IN  CALCULATING  THE  ABSENCE 
PERMITTED  UNDER  THE  AMENDED  SECTION? 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows : 

REQUEST 

"A  third  paragraph,  approved  by  the  electorate  on 
November  6,  195>1>  was  added  to  Charter  Section  172, 
effective  March  10,  1952,  and  reading,  in  part,  as  follows: 

"'Whenever  any  member  of  the  Pire  or  Police  Department 
-;:••>.•-;;-  is  incapacitated  for  the  performance  of  his  duties 
by  reason  of  any  bodily  injury  received  in  or  illness 
caused  by  the  performance  of  his  duty,  as  determined 
by  the  Retirement  Board,  he  shall  become  entitled, 
regardless  of  his  period  of  service  with  the  City  and 
County,  to  disability  benefits  equal  to  and  in  lieu  of 
his  salary  as  fixed  by  the  Charter,  while  so  disabled 
for  a  period  or  periods  not  exceeding  twelve  months  in 
the  aggregate  with  respect  to  any  one  injury  or  illness 

"As  you  no  doubt  know,  members  of  the  departments  who 
are  covered  by  the  Section,  and  who  were  so  disabled  prior 
to  this  amendment,  were  entitled  to  the  continuation  of 
their  salaries,  under  the  provisions  of  the  Police  and  Pire 
Sick  Leave  Rules,  respectively.  The  periods  for  which  such 
salaries  were  continued  under  the  Sick  Leave  Rules,  were 
determined  by  the  Commissions  of  the  respective  departments, 

"The  question  now  has  arisen,  as  to  whether  absences  of 
a  member  of  the  Pire  or  Police  Department,  on  account  of 
industrial  disability,  during  which  he  received  full  salary 
under  the  Sick  Leave  Rules  prior  to  the  current  amendment, 
are  to  be  included  under  amended  Section  172,  in  determining 
the  aggregate  twelve  months,  which  is  the  maximum  period  for 
which  disability  benefits  provided  in  the  amended  section 
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may  be  paid  for  any  one  illness  or  any  one  injury. 
This  question  assumes  that  the  absences  which  occurred 
under  the  sick  leaves,  resulted  from  the  same  injury  or 
illness,  as  that  causing  the  absences  under  amended  Sec- 
tion 172,  and  to  which  the  twelve  months'  limit  is  to 
be  applied. 

"You  are  requested  to  advise  us  whether  or  not  such 
previous  absences  are  or  are  not  to  be  included  in  deter- 
mining the  aggregate  absence  to  be  permitted  under  the 
amended  section,  all  on  account  of  the  same  injury  or 
illness," 

OPINION 


The  amendment  to  section  172  of  the  charter,  effective  March 
10,  1952,  insofar  as  is  here  applicable  provides  as  follows: 

"Vrhenever  any  member  of  the  fire  or  police  depart- 
ment, as  defined  in  sections  171.1.1  and  168. 1.1, 
respectively,  is  incapacitated  for  the  performance  of 
his  duties  by  reason  of  any  bodily  injury  received  in 
or  illness  caused  by  the  performance  of  his  duty,  as 
determined  by  the  retirement  board,  he  shall  become 
entitled,  regardless  of  his  period  of  service  with  the 
city  and  county,  to  disability  benefits  equal  to  and 
in  lieu  of  his  salary  as  fixed  by  the  charter,  while  so 
disabled,  for  a  period  or  periods  not  exceeding  twelve 
months  in  the  aggregate,  with  respect  to  any  one  injury 
or  illness.   ..." 

It  will  be  particularly  noted  that  it  is  provided  that  any 
member  of  the  Pire  or  Police  Department  so  provided  for  therein 
"Shall  become  entitled  ...  to  disability  benefits  .  .  .  while 
so  disabled  for  a  period  or  periods  not  exceeding  twelve  months 
in  the  aggregate  with  respect  to  any  one  injury  or  illness." 

It  is  a  well  established  principle  of  law  that  all  statutes 
are  interpreted  to  operate  prospectively  unless  their  language 
clearly  compels  an  interpretation  that  they  were  intended  to 
operate  retroactively. 


See  Brophy  v.  Employees  Retirement  System, 
71  C.  A.  (2)  k55,   460 
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It  cannot  be  said  that  the  language  of  section  172  of  the 
charter  (as  amended  effective  March  10,  1952)  clearly  compels  an 
interpretation  that  the  charter  amendment  was  to  operate  retro- 
actively. As  a  matter  of  fact  the  use  of  the  future  tense  "shall 
become  entitled  ...  to  disability  benefits,"  would  indicate  that 
it  was  intended  to  allow  a  disability  benefit  to  be  paid  for  a 
period  or  periods  not  exceeding  twelve  months,  with  respect  to  any 
one  injury  or  illness,  from  the  effective  date  of  the  amendment. 

You  are  therefore  advised  that  absences  prior  to  the  effective 
date  of  the  amendment  to  section  172  of  the  charter  (March  10,  1952) 
are  not  to  be  included  in  determining  the  aggregate  absence  to  be 
permitted  under  the  amended  section  for  any  one  injury  or  illness. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

NSW 


TO:  Mr.  Ralph  R.  Nelson 
Consulting  Actuary 
Retirement  Board 
ij.60  McAllister  Street 
San  Francisco  2,  Calif. 


OPINION  NO.  552 
May  28,  1952 


SUBJECT:   i4.l4.TH  AVENUE  AND  SLOAT  BOULEVARD- -CLOSING 
CROSSING  BY  CENTER  STRIP— AUTHORITY  OF 
DIRECTOR  OF  PUBLIC  WORKS— POLICE  COMMISSION 
—  SECTION  35  OF  CHARTER— SIGNAL  CONTROL 
DEVICE . 


Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"At  the  present  time  the  Streets  Committee  has  under 
consideration  a  protest  of  Mr.  Ray  W.  Taylor  concerning  the 
construction  of  a  center  strip  on  that  portion  of  Sloat 
Boulevard  which  was  formerly  the  Municipal  Railway  right  of 
way,  thereby  closing  to  vehioular  and  pedestrian  traffic  the 
crossing  at  i|i).th  Avenue  and  Sloat  Boulevard.   It  is  the  con- 
tention of  Mr.  Taylor  that  such  an  act  is  to  all  intent  and 
purposes  a  vacation  of  a  city  street  and  that  the  procedure 
as  outlined  in  the  Street  Vacation  Act  of  1914-1  should  have 
been  followed. 

"The  crossing  in  question  was  acquired  by  the  City  from 
the  Market  Street  Railway  by  eminent  domain  proceedings  in- 
stituted pursuant  to  Resolution  No.  15&J-*   On  December  13» 
1935 »  by  Department  of  Public  Works  Order  No.  32U4.  a  certifi- 
cate of  satisfactory  completion  was  issued  to  the  Charles  L. 
Harney  Comoany.   Since  that  time  the  crossing  was  open  to 
vehicular  and  pedestrian  traffic  until  the  aforomentioned 
work  was  undertaken. 

"In  view  of  the  foregoing,  I  have  been  directed  by  the 
Streets  Committee  to  request  that  you  render  your  opinion  on 
the  following: 

"1.   In  view  of  the  fact  that  the  City  acquired  the  cross 
over  at  l^th  Avenue  and  Sloat  Boulevard  for  the  public  use  of 
the  City  and  County  of  San  Francisco;  that  a  certificate  of 
satisfactory  completion  was  issued  for  the  work  that  was  done 
and  that  the  crossing  has  been  open  to  both  vehicular  and 
pedestrian  traffic  for  the  past  17  years,  is  the  cross  over 
a  continuation  of  I4.l4.th  Avenue  and  as  such  an  open  public 
street? 

"2.   If  your  answer  to  the  pre cee ding  is  in  the  affirm- 
ative, is  the  construction  of  a  dividing  strip  across  the 
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"crossing  a  vacation  of  the  street  as  set  forth  in  the  Street 
Vacation  Act  of  19l|l? 

"3«  When  the  street  car  tracks  were  removed  from  Sloat 
Boulevard  did  the  track  area  become  part  of  the  roadway  of 
Sloat  Boulevard  or  was  said  area  reserved  to  the  Public 
Utilities  Commission  for  its  use. 

"ij..   If  the  track  area  became  a  part  of  the  roadway  of 
Sloat  Boulevard  did  the  Department  of  Public  \  orks  have  the 
authority  to  construct  a  center  strip,  and  parking  facilities, 
without  receiving  the  approval  of  the  Board  of  Supervisors? 

"5»   Pursuant  to  what  authority  does  the  Department  of 
Public  Works  have  the  power  to  construct  a  dividing  strip  on 
the  roadway  of  any  street  without  first  receiving  the  approval 
of  the  Board  of  Supervisors?" 

OPINION 

It  further  appears  that  Mr.  Taylor  owns  the  property  on  the 
northeast  corner  of  ljl|th  Avenue  and  Sloat  Boulevard;  that  on  Aug- 
ust 9,  195l>  the  design  for  Sloat  Boulevard  was  approved  by  the 
Traffic  Engineer  for  the  Police  Deoartment  and  the  Acting  Director 
of  Traffic.   The  Police  Commission  approved  the  same  on  August  22, 
1951. 

The  Board  of  Supervisors  set  up  funds  for  the  job  under 
Resolution  No.  8172  (Dec.  lij.,  192-1-8 )  and  in  the  Annual  Appropriation 
Ordinance  (1951-52  Ord.  No.  6781+p.  83). 

Jurisdiction  of  the  area  along  which  the  traffic  islands  are 
located  (the  former  track  area)  is  being  transferred  by  the  Public 
Utilities  Commission  to  the  Department  of  Public  Works  without 
consideration. 

Access  to  Mr.  Taylor's  property  is  available  from  traffic 
going  west  on  Sloat  Boulevard  and  from  the  cross-over  at  1^3rd 
Avenue  and  Sloat  Boulevard. 

Section  35  of  the  Charter  provides  for  the  Police  Department 
which  shall  consist  of  "a  police  commission"  et  al.   Said  Charter 
provision  specifically  provides  that  the  police  commissioners  .  .  . 
"shall  have  power  to  regulate  traffic,  including  the  location  and 
use  of  traffic  control  devices  for  that  purpose." 

The  same  charter  section  then  provides  for  a  bureau  of  traffic 
engineering  and  administration,  to  be  known  as  the  Traffic  Bureau 
which  is  under  the  jurisdiction  of  the  police  commission  and  in 
charge  of  a  traffic  director,  who  shall  have  powers  and  duties 
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f!1^^??  street   traffic,    subject   to  laws  relating  thereto   and 
to  the   police    commission.      It  is  the    duty  of  the   traffic  director 
■to    cooperate   for   the  best  performance   of  these   functions?  with 
the   department   of  public  works,"  et  al.  '    W1W1 

Trafft^^Jf10  ZTt™1  d!Ilce   is  not   specifically  defined  in  our 
irailic  Code,    which  provides  as  follows: 

"Sec.    3(j)      Traffic  Control   Signal   Device.      Anv 
?hlif^US1?fv,W°rdS  or   colored  lights  or  a   combination 
£!  ? °£»    ^heT  raanually  or   automatically  operated,    by 
which   traffic   is   alternately  directed   to*stop   or  proceed. 

<-k        "ikL    4sn'     ^  traffi°  control  device   other  than 
those   defined  in  subsection   "j"   of   this    section." 

»*«   .  W!bs*er's   dictionary  defines    "device'   as   a   "plan"— "that 
project;    scheme6"''  "  tOPm*  by   d6SlgnJ    &  ^ntvi^nc;   an  invention; 

It  is  fairly  obvious  that  a    center  strip  or   island  in  a  street 

non^WHy%Pr°hJbitJnS   crossl*g  a*  a   certain  point,    5  a  t?a?fle 
control   device,    for   it    controls   the   flow  of  traffic   so   that   it 
must  move   past   the   point   in  question  without   crossing;    our   State 
highways,    to  a   great   extent,    are  now  so   controlled,    generally  des- 
Zitltl&Udnited,  highwa?s'      There   is  nothing  permanfn?  a?out   the 
?£?   ,  J  ^  Avenue,    as  it  would  be   a   simple  matter  to   reopen 

point™  S  a     any  t±me   lt  beCame   desirable  ^om  a  traffic  view- 

In  City  Attorney's   Opinion  No.    325   (2/2/5D    I   stated: 

"With  respect  to   paragraph  2  of  your  request,    you  are 
advised  that   the   police    commission  has   the  power  to 
regulate   traffic  as  hereinbefore   defined,    which  would 
include  the   location  and  use  of  traffic   control  devices." 

(2d)    2?7?1Sl7a;e/SJlH»0»I,AAN   V*    STATE   °P   CALIF0RWIA,    97    Cal.    App. 
IztL   3   °*     7   L'(2d)   W'    a  Pr°Perty  owner   filed  an  action  in  in- 
^«^nC°?d^ati°n.against  the   State   for  damages   to   property  by 

;in°f,  £be    instruction  of  a   dividing  strip   in  thS   sLte  highway 

III  qS  ?f  5} %5rSPrty'      "  WaS   alleSed  in  the    complaint   that  High? 
way  99   is   divided  by  a    center  dividing   strip  and   concrete   island 

sair?l^tely  VnCh6S  Mgh  and  6   feet   wide>    dS5n?he    center  o?' 
?£„«        g^a7.fnd   across   the   intersection  of  First   Street   therewith, 
thus  prohibiting  northerly  bound  vehicular   traffic  on   the  highway 
inTw*trinS  P,lalntiff.'s  Property  at   that   corner;    ?£at   the   buUd- 
mg  located  on  the  premises   of  plaintiff   is   especially  designed  for 

t'ru^fn0/1  th1   bus^ess   of  servicing  and  repairing  heavy  highway 
trucks   and  equipment;    that   prior   to   the   erection  of  said  dividing 

t^f?;    PlaintiJf   S  Pr°Perty  "a*  easy  of  access  by  heavy  truck        & 
traffic  proceeding  northerly  on   said  highway,    but  as   a  proximate 


result  of  the  construction  of  such  dividing  strip,  all  reasonable 
access  to  plaintiff's  property  by  such  northbound  traffic  has  been 
prevented,  and  likewise,  vehicles  leaving  plaintiff's  property  may 
not  cross  the  southbound  lane  and  immediately  make  a  left-hand  turn 
and  proceed  in  a  northerly  direction,  resulting  in  the  depreciation 
of  the  reasonable  market  value  of  plaintiff's  property.   The  plain- 
tiff claimed  that  as  an  abutting  owner  he  had  the  right  to  the  use 
of  the  highway  in  either  direction  and  was  entitled  to  compensation 
for  any  damage  occasioned  by  the  construction  of  a  public  work  or 
improvement  in  the  highway  interfering  with  his  access  to  the  next 
intersecting  street  in  either  direction  from  his  property. 

The  defendant  state  contended  that  the  case  involves  solely 
"circuity  of  travel"  or  "diversion  of  traffic"  which  is  not  com- 
pensable because  no  violation  of  property  rights  is  involved;  that 
depreciation  in  value,  if  any,  resulted  solely  from  traffic  regu- 
lation under  police  power.   The  court,  in  deciding  against  the 
property  owner  and  in  favor  of  the  State,  gave  its  decision  in  part 
as  follows: 

"In  the  case  of  BECKHAM  v.  CITY  OP  STOCKTON,  6i+  Cal. 
App.  2d,  1^.87,  11+9  P. 2d,  296,  the  action  was  brought  by 
owners  of  property  abutting  on  East  Worth  Street,  in 
Stockton,  to  recover  damages  alleged  to  have  been  sus- 
tained by  them  as  the  result  of  the  construction  of  a 
subway  in  Wilson  Way,  a  street  which  intersects  East 
V'orth  Street  at  one  end  of  the  block  in  which  their 
properties  are  located.   The  construction  of  the  subway 
left  the  property  owners  with  two  outlets,  as  formerly, 
except  that  the  subway  acted,  in  effect,  as  a  center 
dividing  barrier  in  Wilson  Way  and  necessitated  a  certain 
amount  of  additional  travel  in  order  to  reach  the  various 
portions  of  the  city  from  plaintiffs'  properties.   The  court 
held  that  such  mere  inconvenience  and  circuity  of  travel 
constituted  no  grounds  for  the  recovery  of  damages  and  that 
plaintiffs'  easement  could  not  be  held  to  embrace  a  right  to 
pursue  the  most  convenient  course  from  their  properties  to 
such  destination  as  they  might  seek  to  reach.   The  court 
further  stated  that  the  plaintiffs'  access  in  one  direction 
was  not  lost  by  reason  of  the  construction  of  the  subway 
but  that  the  route  to  be  pursued  was  merely  rendered  less 
convenient  

"The  facts  alleged  in  the  instant  action  indicate  that 
the  real  basis  of  plaintiffs'  claim  is  diversion  of  traffic 
from  their  business.   However,  the  rule  is,  as  stated  in 
ROSE  v.  STATE  OP  CALIFORNIA,  19  Cal.  2d  713,  737,  123  P. 
2d  505,  519:   'The  damage  suffered  by  plaintiffs  is,  as  we 
have  seen,  the  interference  with  their  right  of  access. 
The  diversion  of  traffic  is  not  a  proper  element  to  be  con- 
sidered in  computing  those  damages  inasmuch  as  a  landowner 
has  no  property  right  in  the  continuation  or  maintenance  of 
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"the  flow  of  traffic  past  his  property. ' 


"Damages  resulting  from  the  exercise  of  police  power 
are  not  compensable.   SIMPSON  v.  CITY  OP  LOS  ANGELES,  1; 
Gal.  2d  60,  I4.7  P. 2d  2+7i+  -   It  seems  quite  clear  that  the 
division  of  a  highway  is  an  exercise  of  the  police  power 
being  directly  intended  for  the  public  safety  

"As  was  said  by  Mr.  Justice  Edmonds  in  the  Bacioh 
case,  supra,  23  Cal.  2d  at  page  3&3»  ^tU  ?«2d  at  page 
83O:   'But  the  traveling  of  additional  distances  occasioned 
by  modern  traffic  engineering  to  make  travel  more  safe  and 
to  adapt  the  highway  system  to  the  adequate  disposal  of  the 
increasingly  heavy  burden  of  automobile  traffic--as,  for 
example,  by  the  construction  of  divided  highways  for  various 
types  of  traffic,  or  the  re-routing  of  traffic  by  one-way 
regulations  or  the  prohibition  of  left-hand  turns--is  an 
element  of  damage  for  which  the  property  owner  may  not 
complain  in  the  absence  of  arbitrary  action  .  .  .  and 
therefore,  in  testing  the  merits  of  the  majority  rule, 
mere  ''circuity  of  travel,1'  in  the  sense  that  it  refers 
to  the  additional  distance  required  to  be  traversed  be- 
cause of  a  proper  highway  construction,  should  not  be  used 
to  justify  the  allowance  of  compensation  to  the  owner  abut- 
ting upon  the  street  in  the  block  where  the  obstruction 
exists. ' 

"And  by  Mr.  Justice  Traynor,  23  Cal.  2d  at  page  371, 
lki\.   P. 2d  at  page  83^:   '.  ,  .  The  California  Vehicle  Code 
St.  1935,  P»93*  and  city  traffic  ordinances  abound  with 
regulations  that  limit  a  property  owner's  freedom  of  move- 
ment upon  the  street  on  which  his  property  abuts.   Thus 
"U"  turns  or  the  making  of  left  turns  upon  emerging  from 
a  building  or  private  driveway  are  frequently  prohibited, 
and  the  diversion  of  traffic  into  one-way  streets  is 
common.   Frequently  traffic  moving  in  opposite  directions 
is  separated  by  some  physical  barrier  such  as  a  raised 
curbing.   These  restrictions  have  the  same  effect  whether 
they  ensue  from  traffic  regulations  or  physical  obstructions 
and  there  is  no  more  reason  to  allow  compensation  because 
of  the  resulting  diminution  in  property  values  or  the 
inconvenience  of  circuity  of  travel  in  the  one  case  than 
in  the  other. ' 

"The  facts  pleaded  herein  show  that  the  highway  upon 
which  plaintiffs'  property  abuts  is  not  closed  and  that 
plaintiffs,  once  on  the  highway  to  which  they  have  free 
access,  are  in  the  same  position  and  subject  to  the  same 
police  power  regulations  as  every  other  member  of  the 
traveling  public.   Because  of  a  police  power  regulation 
for  the  safety  of  traffic,  they  are,  like  all  other 
travelers,  subject  to  traffic  regulations.   They  are  liable 


#6 

"to  some  circuity  of  travel  in  going  from  their  property 
in  a  northerly  direction.   They  are  not  inconvenienced 
whatever  when  traveling  in  a  southerly  direction  from 
their  property.   The  re-routing  or  diversion  of  traffic 
is  a  police  power  regulation  and  the  incidental  result  of 
a  lawful  act  and  not  the  taking  or  damaging  of  a  property 
right.   PEOPLE  v.  RICCIAPDI,  supra,  23  Cal.2d  at  page  399, 
l^k   P. 2d  799. 

"If  the  contention  of  the  plaintiffs  herein  is  sus- 
tained, the  right  of  the  State  to  control  the  traffic  as 
a  safety  regulation  would  be  definitely  curtailed  and 
traffic  islands  or  double  lines  in  the  highway  to  separate 
through  traffic  would  be  prohibited.   The  damage  of  which 
plaintiffs  complain  would  be  the  same  if  no  division  strip 
had  been  constructed  on  the  highway  in  question  but  that 
double  white  lines  had  been  painted  on  the  highway  and  a 
'no  left  turn'  sign  had  been  erected,  or  if  the  entire 
highway  had  been  designated  as  a  one-way  street. 

"We  conclude,  therefore,  that  the  plaintiffs  failed 
to  state  a  cause  of  action  in  their  amended  complaint 
and  the  judgment  is,  therefore,  affirmed." 

In  the  case  of  BEVERLY  OIL  CO.  v.  CITY  OP  L.A.,  110  A.C.A. 
308  at  p.  311,  the  court  said: 

"That  pecuniary  loss  or  injury  resulting  from  an  exercise 
of  the  police  power  does  not  demonstrate  violation  of 
constitutional  limitations  is  strikingly  shown  by  the  case 
of  HADA CHECK  v.  SEBASTIAN,  239  U.S.  39k   (36  S.Ct.  lljj,  60 
L.  Ed.  3k8)  affirming  Ex  Parte  HADACHECK,  165  Cal.  lj.16 
(132  P.58I4.),  upholding  a  zoning  ordinance  of  the  City  of 
Los  Angeles.   .  .  . 

"It  is  to  be  remembered  that  we  are  dealing  with  one  of  the 
most  essential  powers  of  government  (police  power)--one 
that  is  the  least  limi table.   It  may,  indeed,  seem  harsh 
in  its  exercise,  usually  is  on  some  individual,  but  the 
imperative  necessity  for  its  existence  precludes  any 
limitation  upon  it  when  not  exerted  arbitrarily.   A 
vested  interest  cannot  be  asserted  against  it  because  of 
conditions  once  obtaining." 

In  SIMPSON  v.  CITY  OF  LOS  ANGELES  (I4.  C(2)  60;  I4.7  P.  (2)  klk) 
Olvera  Street  was  closed  to  vehicular  traffic  by  an  ordinance  of  4' 
the  City  of  Los  Angeles.  A  property  owner,  owning  property  which 
faced  on  Olvera  Street,  brought  an  action  against  the  City  for  the 
purpose  of  enjoining  the  enforcement  of  said  ordinance  in  that  it 
was  an  unconstitutional  exercise  of  police  power  and  deprived  the 
plaintiff  as  an  ovn  er  of  real  property  on  an  abutting  strip,  of 
the  right  of  ingress  and  egress  to  and  from  her  property,  without 
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compensation  first  being  paid  therefor.   The  court  in  holding  that 
any  injury  to  the  plaintiff  was  damnum  absque  injuria,  stated: 

"The  plaintiff  concedes,  as  she  must,  that  if  there 
is  in  the  record  evidence  of  any  substantiality  to  support 
the  exercise  of  the  police  power  involved  or  any  rational 
basis  her  appeal  necessarily  falls.   It  is  recognized  in 
the  United  States  Supreme  Court  cases  hereinabove  cited, 
and  it  must  be  obvious,  that  if  the  constitutional  limits 
of  the  exercise  of  the  power  have  not  been  transcended, 
that  is,  if  there  be  any  rational  basis  for  its  exercise 
in  the  particular  case,  the  motive  actuating  the  legisla- 
tive body  becomes  immaterial  and  not  a  proper  subject  of 
inquiry,  and  the  court  will  not  substitute  its  opinion 

or  judgment  for  that  of  the  legislative  body 

The  right  to  exercise  the  police  power  generally  has  been 
conferred  upon  the  city  by  its  charter,  including  the 
power  to  enaot  measures  in  the  use  and  control  of  its 
streets  not  in  direct  conflict  with  general  law." 

Your  questions  will  be  answered  in  the  order  of  their  inqa  iry, 
as  follows: 

1.  The  cross-over  of  l|4th  Avenue  into  Sloat  Boulevard  was 
and  is  an  open  public  street. 

2.  The  construction  of  a  dividing  strip  across  the  continua- 
tion of  l|lj.th  Avenue  into  Sloat  Boulevard  is  not  a  vacation  of  the 
street,  because  it  is  merely  a  device  to  control,  traffic;  in  a 
case  calling  for  a  vacation  of  a  street,  of  course,  the  procedure 
in  the  Street  Vacation  Act  would  have  to  be  followed. 

3.  When  the  car  tracks  were  removed  from  Sloat  Boulevard  the 
track  area  remained  under  the  jurisdiction  of  the  Public  Utilities 
Commission  btit,  as  I  have  been  advised,  it  is  being  transferred  to 
the  Department  of  Public  Works  and  will  then  be  under  its  juris- 
diction. This  question  is  not  relevant  to  the  problems  presented. 

l±.     The  Department  of  Public  Works  derived  its  authority  to 
construct  the  traffic  control  device  from  the  direction  of  the 
Police  Commission  so  to  do,  and  the  approval  by  the  Board  of 
Supervisors  in  appropriating  the  money  therefor.  The  Police  Com- 
mission under  section  35  of  the  Charter  has  the  power  to  regulate 
traffic  which  includes  the  location  of  "traffic  control  devices"; 
the  Board  of  Supervisors  does  not  have  that  power.  The  Depart- 
ment of  Public  Works  acted  as  an  instrumentality  in  carrying  out 
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the  directions  of  the  Police  Commission,  pursuant  to  the  appropria- 
tions by  the  Board  therefor. 

5«   In  view  of  the  answer  to  question  l\.,    it  is  unnecessary 
to  answer  this  question. 

You  are,  therefore,  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco 

Attention  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


CWH 


OPINION  NO.  553 
June  2,  1952 

SUBJECT:  NECESSITY  FOR  POSTING  NOTICE  OP  PROPOSED 
VACATION  OF  PUBLIC  STREET  (BALDWIN  COURT) 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion,  as  follows: 

REQUEST 

"On  direction  of  the  Streets  Committee,  I  am  writing 
you  requesting  that  you  render  your  opinion  on  the  fol*» 
lowing: 

'On  January  21,  1952,  by  Resolution  No.  II9I4.O 
(Series  of  1939)  the  Board  of  Supervisors  declared 
its  intention  to  order  the  vacation  of  the  follow- 
ing portion  of  Baldwin  Court:   "All  that  portion 
of  Baldwin  Court  lying  northwesterly  of  a  line 
parallel  with  and  perpendicularly  distant  275  feet 
northwesterly  from  the  northwesterly  line  of  Folsom 
Street",  and  fixed  February  18,  1952  at  2  p.m.,  as 
the  date  and  time  for  the  hearing  of  all  persons 
interested  in  or  objecting  to  the  proposed  vacation, 

•On  February  18,  1952,  said  hearing  was  held  and  no 
person  objected  to  the  proposed  vacation* 

'On  April  llj.,  1952,  by  Resolution  No.  12171+  (Series 
01  1939)  the  Board  of  Supervisors  vacated  the  area  in 
question. 

•On  May  1,  1952,  Henry  J.  Rogers,  for  and  on  behalf  of 
James  M.  Otto  an  owner  of  improved  property  abutting  on 
Baldwin  Court,  filed  a  communication  with  the  Board  con- 
tending that  the  Board's  action  was  null  and  void  on  the 
grounds  that  the  area  in  question  was  not  posted  as 
required  by  Section  8322  of  the  Streets  and  Highways  Code. 

•No  affidavit  of  the  Department  of  Public  Works  was 
filed  show!  ng  that  the  posting  was  made  and  a  further 
check  did  not  reveal  that  notices  had  been  posted,' 

"It  will  be  appreciated  by  the  Streets  Committee  if,  by  its 
meeting  of  June  I+th,  you  will  advise  it  if  Baldwin  Court  is 
legally  vacated  or  shall  proceedings  de  novo  be  required," 


#2 

In  view  of  the  information  disclosed  in  your  above  request, 
and  upon  the  basis  of  independent  investigation  of  this  office 
showing  such  to  be  so,  it  will  be  assumed  hereinafter  that,  in  fact, 
no  public  notices  were  posted  relative  to  the  intention  to  vacate 
the  concerned  portion  of  BALDWIN  COURT. 

OPINION 

Preliminarily,  the  plenary  and  absolute  power,  within  con- 
stitutional limitations,  to  vacate  and  discontinue  public  streets 
resides  in  the  state.   (PEOPLE  v.  OAKLAND,  96  Cal.  App.  1+88)   The 
state  legislature  may  delegate  to  local  municipalities  such  power 
to  vacate  and  discontinue  public  streets.   (PEOPLE  v.  OAKLAND,  supra; 
PEOPLE  v.  SAN  RAFAEL,  95  Cal.  App.  733) 

Such  legislative  delegation  of  power  has  been  effected  by  the 
provisions  of  the  Street  Vacation  Act  of  191+1*   (Streets  and  Highways 
Code,  sections  83OO  et  seq)    The  grant  of  power  therein  made  runs 
to  our  local  Eoard  of  Supervisors.   (Sec,  8320) 

Section  8322  of  the  Streets  and  Highways  Code  provides  in  part 
as  follows: 

"Notices  of  street  vacation  shall  be  posted  conspicuously 
along  the  line  of  the  street  or  part  thereof  proposed  to 
be  vacated  at  least  ten  days  before  the  date  set  for 
hearing.   Such  notices  shall  be  posted  not  more  than 
three  hundred  feet  apart,  but  at  least  three  shall  be 
posted.   Such  notices  shall  state  the  passage  of  the 
ordinance  of  intention  and  the  time  and  place  of  the 
hearing." 

Failure  to  substantially  comply  with  notice  requirements  set  up 
by  statute  in  street  vacation  procedures  renders  null  and  void  the 
vacating  action.   (See  39  C.J.S.  1055,  sec.  119)    In  STEPHENS  v. 
HUBBARD,  27  S.vJ.  (2d)  665  (Ky. ) ,  it  was  held  that  the  provision  for 
notice  in  a  street  vacation  law  creates  a  jurisdictional  requirement, 
which,  if  not  complied  vi  th,  renders  invalid  the  vacating  action. 

The  same  view  is  clearly  implied  to  be  the  controlling  Califor- 
nia law  in  CITY  OF  NATIONAL  CITY  v.  DUNLOP,  86  Cal.  App.  (2d)  380. 
Therein  the  court  held,  substantially,  that  there  was  not  sufficient 
evidence  to  show  non-compliance  by  plaintiff  (city)  with  the  notice 
requirements  of  section  8322  of  the  Streets  and  Highways  Code;  and, 
on  the  basis  of  such  conclusion,  refused  to  reverse  a  judgment  which 
had  sustained  the  validity  of  the  street  vacating  action.  H  owever, 
the  entire  tenor  of  the  court's  opinion  indicates  that  it  would  have 
invalidated  the  vacating  action  had  the  evidence  been  sufficiently 
strong  to  show  non-compliance  with  the  notice  requirements  of  the  Code* 
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It  is  my  opinion  that  the  foregoing  authorities  establish 
the  invalidity  of  the  vacating  action  re  Baldwin  Court,  since,  as 
above  discussed,  our  instant  situation  is  marked  by  a  complete  fail- 
ure to  post  the  required  notices.  Herein  there  can  be  no  holding 
of  substantial  compliance,  for  substantial  compliance  cannot  be  held 
applicable  where,  as  here,  one  necessary  factor,  i.e.,  posted 
notices,  is  completely  omitted.   (KNIGHT  v.  CITY  OP  LOS  ANGELES,  26 
Cal.  (2d)  J6k) 

Accordingly,  you  are  advised  that  Baldwin  Court  has  not  been 
legal  ly  vacated.   A  proceeding  in  conformity  with  law  will  have  to 
be  instituted  to  effect  such  purpose,  if  desired. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

WFB 

To:   Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 


Opinion  No.   55k 
June  2,    1952 

SUBJECT:      REVOCATION   OF   LICENSE   OF   BOARDING   HOME  FOR   AGED    (REFER 
TO  OPINION  NO.    35k>  DATED  APRIL  2,    195D  . 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQ.UEST 

"it  is  our  understanding  that  in  the  absence  of  dele- 
gation of  revocation  authority  to  the  City  and  County  of 
San  Francisco  by  the  State  Department  of  Social  Welfare, 
actions  by  the  State  Social  Welfare  Board  for  revocation  of 
a  license  may  be  brought  only  by  the  State  Department  of 
Social  Welfare.   It  is  our  understanding  that  the  sections 
of  law  referring  to  revocation  of  aged  boarding  home  licenses 
are  Section  2305  and  2356  of  the  Welfare  and  Institutions 
Code  and  in  Chapter  5,  of  Part  1  of  Division  3  of  Title  2 
of  the  Government  Code." 

OPINION 

In  answer  to  the  above  request,  Opinion  No.  35k   as  submitted 
in  regard  to  the  procedure  necessary  to  revoke  a  license  for  the 
conduct  of  a  home  for  the  aged  is  still  the  standard  procedure,  to 
wit,  Government  Code,  Chapter  5,  Section  11500,  et  seq. 

Sections  2305  and  2356  of  the  Welfare  and  Institutions  Code, 
as  presently  amended,  read  as  follows: 

"§2305.  REVOCATIONS  OF  PERMITS  OR  LICENSES:   CONDUCT 
OF  PROCEEDINGS:   POWERS  OF  DEPARTMENT.   Permits  or  licenses 
may  be  revoked  for  cause  after  a  hearing  before  the  State  De- 
partment of  Social  Welfare  or  an  approved  and  accredited  in- 
spection service.  The  proceedings  shall  be  conducted  in  ac- 
cordance with  Chapter  5  of  Part  1  of  Division  3  of  Title  2 
of  the  Government  Code,  and  the  department  shall  have  all  the 
powers  granted  therein. 

"§2356.  REVOCATION  OF  CERTIFICATES:   CONDUCT  OF  PROCEED- 
INGS:  POWERS  OF  BOARD.  Certificates  of  authority  may  be  re- 
voked for  cause  after  a  hearing  before  the  State  Social  Wel- 
fare Board.   The  proceedings  shall  be  conducted  in  accordance 
with  Chapter  5  of  Part  1  of  Division  3  of  Title  2  of  the  Govern- 
ment Code,  and  the  board  shall  have  all  the  powers  granted 
therein." 
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It  is   therefore   apparent   that  my  opinion  as  heretofore  render- 
ed remains   the   same. 


Respectfully   submitted, 


DION  R.    HOLM, 
City  Attorney. 


JPM 

To:      Mr.  Ronald  H.  Born,  Director 
Public  Welfare  Department 
585  Bush  Street 
San  Francisco,   California 


OPINION  NO.  555 
June  2,  1952 

SUBJECT:   MONEY  TAKEN  PROM  DEAD  BODY  BY  CORONER  —  CONTROLLER'S 
AUTHORITY  RE  WARRANT  FOR  MONEY  TAKEN  PROM  DEAD  BODY- 
CLAIM  OP  BEULAH  INEZ  MILLER  (ALEX  EAUM) -MONEY  TAKEN 
DEPOSITED  WITH  TREASURER. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
with  an  attached  copy  of  letter  addressed  to  you  by  attorney  Albert 
Picard.  You  relate  that  writ.t on-demands  have  been  made  upon  you, 
as  Controller,  Dr.  John  J.  Kingston,  as  Coroner,  and  John  J.  Goodwin, 
as  Treasurer  of  the  city  and  county  by  Mr.  Picard  on  behalf  of  his 
client,  Mrs.  Beulah  Inez  Miller,  requesting  that  you  pay  to  her  the 
sum  of  &5&5.00  allegedly  belonging  to  her,   This  money  was  stated 
to  have  been  taken  from  the  person  of  Alex  Baum  at  the  time  his 
body  was  obtained  by  the  Coroner  and  removed  to  the  morgue  on  or 
about  the  23rd  day  of  November,  195l«   If  the  requested  payment  to 
Mrs.  Miller  is  not  made,  Mr,  Picard  states  he  will  file  a  suit,  for 
the  recovery  of  the  money,  against  you,  the  Coroner,  the  Treasurer 
and  the  city.   Your  request  is  for  my  opinion  as  to  what  action  you 
should  take  in  the  matter. 

OPINION 

Your  request  for  an  opinion  is  silent  as  to  vrhat  official 
presently  is  holding  the  money  claimed  by  Mrs,  Miller.   However,  since 
it  must  be  held,  in  all  likelihood,  by  either  the  Coroner  or  Trea- 
surer it  will  be  in  order  to  state  their  respective  duties  under  the 
State  law  where  moneys  are  taken  from  a  dead  body. 

The  Coroner's  duties  as  to  money  found  upon  a  dead  body  are  to 
be  found  in  the  following  sections  of  Title  3,  Division  2,  Part  3, 
Chapter  10,  Article  1  of  the  Government  Code  which  are  self-explana- 
tory and  read  as  follows: 

" §  27i;65.   Delivery  of  money  or  property  to  the  legal 

representatives  of  deceased.  Within  30  days  after  an 

inquest  upon  a  dead  body  the  coroner  shall  deliver  to 

the  legal  representatives  of  the  deceased  any  money 

or  other  property  found  upon  the  body," 

11  §  271+66 ,  Absence  of  demand  for  money  or  property:   Delivery 
to  treasurer:  Affidavit,   If  within  30  days  after  the  inquest 
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no  legal  representative  makes  a  demand  upon  the  coroner 
for  the  money  or  property  found  upon  the  body  of  the  de- 
cedent, the  coroner  shall  deliver  to  the  treasurer  any 
money,  and  the  proceeds  of  the  sale  of  any  property 
found  upon  the  body.  At  the  same  time  the  coroner  shall 
deliver  an  affidavit  to  the  treasurer  showing: 

(a)  The  amount  of  money  belonging  to  the  estate 
of  the  deceased  person  which  has  come  into  his  pos- 
session since  his  last  statement, 

(b)  The  disposition  made  of  any  property." 

" §27i|67 *   Failure  to  deliver  money  and  proceeds  of  property: 
Recovery  by  district  attorney:   If  the  coroner  fails  to 
deliver  to  the  treasurer  within  Lj.0  days  after  any  inquest  upon 
a  dead  body  all  money  and  proceeds  from  the  sale  of  property 
found  upon  the  body,  unless  claimed  in  the  meantime  by  the 
public  administrator  or  other  legal  representative  of  the  de- 
cedent, the  district  attorney  shall  proceed  against  the  coroner 
to  recover  the  money  or  proceeds  by  civil  action  in  the  name 
of  the  county." 

The  duties  of  the  Treasurer  in  the  instant  situation  are  con- 
tained in  the  same  title  of  the  Government  Code,  as  supra,  being 
found  in  Section  27082,  which  reads  as  follows: 

"Money  found  on  dead  body:   Separate  fund:   Payment  to  legal 
representatives  of  decedent.   Upon  receiving' from  the  coroner, 
or  judge  of  the  justice  court  acting  as  coroner,  money  found 
on  a  dead  body,  the  treasurer  shall  place  it  to  the  credit  of 
the  county.   The  moneys  shall  be  kept  in  a  separate  fund.   If 
the  legal  representatives  of  the  decedent  demand  the  money  in 
the  treasury  belonging  to  the  decedent  within  six  years,  the 
treasurer  shall  pay  it  to  them,  after  deducting  the  fees  and 
expenses  of  the  coroner  and  of  the  county  in  relation  to  the 
matter,  or  the  money  may  be  paid  at  any  time  thereafter  upon 
the  order  of  the  board  of  supervisors. 

The  term  "legal  representative",  as  stated  in  the  presently 
cited  Government  Code  sections,  has  been  the  subject  of  interpre- 
tation in  a  former  opinion  from  this  office  (see  Opinion  No,  35>26, 
dated  November  ij.,  19i|3)»   That  opinion  went  on  to  hold  that  money 
found  on  the  body  of  a  decedent  may  be  paid  to  an  executor  or  ad- 
ministrator upon  the  filing  with  the  Treasurer  of  letters  testa- 
mentary, or  Matters  of  administration,  or  to  persons  named  in 
Section  63O  of  the  Probate  Code  who  furnish  an  affidavit  of  right 
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and  the  receipt  referred  to  in  Section  631  of  the  Probate  Code. 

You  are  advised  to  take  no  action  in  issuing  a  warrant  for 
payment  in  this  matter  unless  a  legal  representative,  as,  above 
defined,  of  Alex  Baum,  makes  a  demand  upon  you  to  pay  over  the  re- 
quested sum. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
LTK 


To:   Controller, 

Harry  D.  Ross 
109  City  Hall 
San  Francisco  2,  California 


OPINION  NO.    556 
June  3,    1952 


SUBJECT:      LEGALITY  OP  DISCONTINUANCE  OP  POSITION 
A170  PROPERTY  MAN,    WALLACE  T.    PLETTER 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"I  am  enclosing  herewith  correspondence  received 
from  the  law  firm  of  Delany,  V/er chick,  Pishgold  & 
Minudri. 

"Briefly,  the  facts  in  this  particular  instance  are 
as  follows:   The  party  named  In  the  letter  from  the  above 
firm,  Mr.  Wallace  T.  Pletter,  A170  Property  Man  was 
removed  from  the  payroll  of  this  Department  and  the  City 
and  County  of  San  Prancisco  beginning  July  1,  19U7 •  This 
action  was  taken  because  it  was  decided  that  inasmuch  as 
there  are  very  few  stage  properties  generally  used  by 
tenants  that  are  the  property  of  the  War  Memorial  Depart- 
ment and  the  City  and  County  of  San  Prancisco,  and 
further  because  of  the  fact  that  the  stage  settings,  that 
is  say,  the  placing  of  these  properties  are  entirely 
under  the  jurisdiction  of  the  tenant  rather  than  the 
Board  of  Trustees,  it  was  advantages  and  practical  for 
the  best  interest  of  the  City  and  County  of  San  Prancisco 
to  eliminate  these  positions  from  this  Department  and 
have  the  persons  employed  as  such  under  the  direct  and 
immediate  supervision  and  authority  of  the  Lessee. 

"Will  you  kindly  advise  this  office  as  to  any  action 
that  should  be  taken  by  the  War  Memorial  Board  of  Trustees 
relative  to  this  subject  matter  at  this  time." 

OPINION 

Although,  In  all  probability,  the  facts  which  I  am  about 
to  relate  are  well  known  to  you,  in  order  that  I  may  advise  you 
from  a  legal  point  of  view  as  to  the  questions  proposed  in  your 
request,  I  feel  that  this  case  should  be  fully  reviewed. 
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Since  receiving  your  request  for  this  opinion,  I  have 
read  the  files  of  the  Civil  Service  Commission  on  the  subject 
covered  by  your  request  and  most,  if  not  all,  the  facts  contained 
herein  come  from  that  source.   I  have  no  reason  to  believe  that  the 
facts  ascertained  from  the  files  of  the  Civil  Service  Commission 
are  untrue  or  that  they  do  not  represent  the  situation  discussed 
therein.   The  information  obtained  is  covered  by  both  a  staff 
report  of  the  Civil  Service  Commission  and  the  final  action  of  the 
Commission  itself. 

k'hen  the  Vrar  Memorial  Opera  House  was  opened,  the  first 
appropriation  and  salary  ordinance  covering  the  personnel  staff 
of  the  building  provided  for  one  (1)  A-170  Stage  Property  Man  at 
$75*00  a  week  "as  needed,1'  This  provision  appears  in  all  of  the 
subsequent  appropriation  salary  ordinances  down  to  and  including 
the  fiscal  year  191+6-191+7  and  always  with  the  modification  "as 
needed."   In  the  appropriation  and  salary  ordinance  providing  for 
the  fiscal  year  19^7-19i).8  this  position  was  eliminated  by  the  fail- 
ure to  include  the  necessary  money  for  its  continuance  in  the 
appropriation  ordinance.   Further,  there  has  been  no  civil  service 
position  of  A-170  Stage  Property  Man  regularly  employed  by  any 
department  of  the  city  since  July  1,  19U7«   The  Art  Commission  on 
two  occasions,  for  a  short  period  when  using  the  Opera  House,  has 
hired  and  paid  a  Stage  Property  Man  on  a  temporary  basis. 

A  further  review  of  the  history  of  the  position  shows 
that  the  Stage  Property  Man  when  employed  was  required  to  work  from 
8  A.M.  to  5  P.M.,  and  that  during  all  of  the  time  he  was  employed 
by  the  city  there  were  no  city  properties  to  care  for. 

All  of  the  lease  agreements  made  with  the  tenants  prior 
to  July  1,  19i|7>  stated  that  the  lessor  (City  and  County  of  San 
Francisco)  would  furnish  three  stage  hands,  one  of  whom  was  a 
civil  service  employee  in  the  classification  of  Stage  Property  Man. 
However,  all  three  of  these  men  were  to  receive  additional  pay  if 
employed  after  5  P»M.  and  such  extra  wages  were  to  be  paid  to  them 
by  the  tenant  at  the  then  going  rate  for  overtime. 

The  situation,  when  the  budget  appropriation  ordinance 
and  salary  ordinance  for  19l|7-19l4.8  was  being  prepared,  was  as  out- 
lined above,  and  after  conference  between  the  Mayor  and  the 
Director  of  the  War  Memorial  Opera  House,  two  of  the  positions, 
namely,  Stage  Carpenter  and  Stage  Property  Man,  were  deleted  from 
the  budget  request.   However,  because  of  the  complexity  of  the 
electric  switchboard,  the  remaining  position  of  Stage  Electrician 
was  continued. 

Additional  reasons  for  the  change,  resulting  in  the  abol- 
ishing of  these  two  positions,  was  that  normally  no  tenants  occupied 


#3 


the  Opera  House  between  8  A.M.  and  5  P.M.,  and  since  the  city  had 
no  properties,  the  position  was  a  needless  one  and  no  longer  requir- 
ed as  a  permanent  civil  service  position.  Therefore,  the  position 
was  not  continued  after  July  1,  191+7. 

From  these  informative  facts  I  approach  the  problem  pre- 
sented in  your  request.   Fundamentally,  there  is  no  question  but 
that  the  head  of  a  department  may  abolish  a  position  by  failing, 
if  acting  in  good  faith,  to  provide  funds  for  its  continuance  in 
the  budget  request  for  a  given  fiscal  year.   Neither  the  Mayor 
nor  the  Board  of  Supervisors  may  increase  any  money  for  personal 
service  which,  in  effect,  would  reinstate  the  position  without  the 
consent  of  the  head  of  the  department.   (See,  Sections  20  and  J2 
of  the  Charter. ) 

In  order  that  such  an  action  may  be  a  bona  fide  one,  it 
must  meet  the  test  as  to  whether  or  not  the  officer  acts  in  good 
faith  and  that  he  does  not  use  this  method  as  a  subterfuge  to  effect 
the  discharge  of  an  employee.   (RLNSTREW  v.  CITY  0?  HUNTINGTON 
(191+2),  20  Cal.  (2d)  630) 

Here,  there  apparently  never  was  any  function  being  per- 
formed by  the  occupant  of  this  position  for  and  on  behalf  of  the 
City  and  County  of  San  Francisco  and  consequently  no  one  has  taken 
over  the  duties. 

From  a  legal  point  of  view,  the  action  taken  by  the 
Director  of  the  War  Memorial  Opera  House  in  191+7  is  in  accord  with 

the  law  and  the  Charter  provisions  on  the  subject  and  clearly 
within  the  Director's  authority. 

However,  I  must  point  out  that  the  power  to  create  new 
positions  lies  in  the  Board  of  Supervisors,  and  that  you,  as  the 
head  of  a  department,  can  instigate  their  creation,  if  the  facts 
are  such  as  to  warrant  the  creation  of  any  such  new  position.   It 
is  too  late  for  your  Board,  should  it  desire,  to  change  your  budget 
and  appropriation  ordinance  for  1952-1953*  hut  your  Board  could 
prepare  an  amendment  to  the  1951-1952  appropriation  ordinance  for 
the  balance  of  the  fiscal  year  which  would  re-establish  this  posi- 
tion, and  send  it  to  the  Mayor  and  the  Board  of  Supervisors  for 
their  approval.   Likewise,  your  Board  could  do  the  same  for  the 
fiscal  year  1952-1953. 

Whether  your  Board  chooses  to  adopt  this  course  or  not, 
is  entirely  one  of  policy  to  be  determined  by  your  Board,  the  Mayor 
and  the  Board  of  Supervisors  since,  in  my  opinion,  the  position  was 
legally  abolished  in  191+7  and  must  be  re-created  by  the  Board  of 
Supervisors  through  amendments  to  the  appropriation  ordinances,  if 
it  is  to  be  re-established  at  this  time. 

BJW  Respectfully  submitted, 

TO:  Mr.  Edward  Sharkey  DION  R.  HOLM 

Managing  Director  City  Attorney 

War  Memorial 


Opinion  No.  557 
June  13,  1952 


SUBJECT:  PRESIDIO  OP  SAN  FRANCISCO,  BUILDING  PERMITS  AND  PAYMENT 
OP  PEES  THEREFOR  ARE  NOT  REQUIRED  FOR  THE  CONSTRUCTION 
OF  BAKER'S  BEACH  HOUSING  PROJECT  THEREON. 

Dear  Sir: 

This   office   is   in  receipt   of  your  request  for    an   opinion 
as  follows: 

REQUEST 

"On  February  28,    1952,   you  issued   Opinion  No.    513  >    on 
the    jurisdiction  of   the   City  Planning   Commission  within 
the    Presidio  Military  Reservation  of   San  Francisco. 

"On  March  5,    1952,    a  communication  was   addressed  to  me 
by  Mr,    Angus  McSweeney,    Architect  for   Federal  Housing 
Authority  Baker's  Beach  Housing  Project   in   the  Presidio, 
stating  that   because   of   said  opinion,   building  permits 
will  not  be   required  for  the   work.        He   then  requests 
that   I   confirm  the    same    in  writing.      A   copy  of   his   let- 
ter  of  March  5,    1952  is  enclosed. 

"I  would  therefore  reouest  your  opinion  on  whether  the 
City,    through  this   department,    can  require   the   Federal 
Housing  Authority   to    obtain   and  pay   the    usual  fee   for 
the   building  permits   for   these   buildings," 

OPINION 

Your  attention  is  directed  to  my  Opinion  No.  513,  dated 
February  28,  1952,  rendered  to  the  City  Planning  Commission, 
wherein  I  advised  the  City  Planning  Commission  that  it  had  no  jur- 
isdiction to  exercise  any  of  its  powers  or  duties  in  connection 
with  the  building  project  for  multiple  dwellings  to  be  constructed 
in  the  Presidio  of  San  Francisco. 

As  stated  in  that  opinion,  the  State  of  California  has 
ceded  to  the  United  States  of  America  exclusive  jurisdiction  over 
the  Presidio  of  San  Francisco  and  reserved  to  itself  only  the 
right  to  serve  civil  and  criminal  processes  thereon. 
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See  STANDARD  OIL  CO.  v.  CALIFORNIA,  291  U.S.  2i|2, 
78  L.  Ed.  775,  holding  that  the  State  of  California  had  no 
power  to  collect  gasoline  taxes  on  gas  sold  by  the  Standard 
Oil  Company  to  the  Army  Post  Exchange  of  the  Presidio.   See 
also:   U.S.  v.  WATKINS,  22   Fed.  (2d)  1|37;  U.S.  v.  BATEMAN, 
3k   Fed.  86. 

You  are  therefore  advised  that  there  is  no  require- 
ment that  the  Federal  Housing  Authority  secure  building  per- 
mits through  the  Department  of  Public  Works  or  pay  any  fee 
therefor  for  the  construction  of  the  Baker's  Beach  Housing 
Project  in  the  Presidio  of  San  Francisco. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


LSM 


To:  Mr.  Sherman  P.  Duckel 

Director  of  Public  Works 


OPINION  NO.  558 
June  12,  1952 


SUBJECT:   LEASE  OF  BEACH  CHALET  IN  GOLDEN  GATE  PARK 

TO  VETERANS  OF  FOREIGN  WARS  POST:  PERMISSION 
TO  UNDERLET  FOR  NON- VETERAN  ACTIVITY. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Attached  is  a  copy  of  a  lease  agreement  dated  April 
15»  19I+9  between  the  former  Park  Commission  and  the 
Joseph  P.  McQuaide  Post  No.  1205,  Veterans  of  Foreign 
Wars  covering  the  Beach  Chalet  located  on  park  property 
at  Great  Highway. 

"Will  you  please  advise  me  whether  in  your  opinion 
the  terms  of  this  lease  permits  the  Joseph  P.  McQuaide 
Post  No.  1205,  Veterans  of  Foreign  Wars  to  rent  a  portion 
of  this  property  to  groups  other  than  veteran  groups  and 
for  purposes  other  than  activities  conducted  by  veteran 
groups.   Specifically,  I  understand  that  a  request  has 
been  made  to  rent  the  upper  floor  of  the  Beach  Chalet  for 
a  wedding  breakfast  and  reception  by  a  private  group  not 
connected  in  any  way  with  veterans  activities." 

OPINION 

The  lease  executed  between  the  Park  Commission,  as  Lessor,  and 
Joseph  P.  McQuaide  Post  No.  1205,  Veterans  of  Foreign  Wars,  as 
Lessee,  dated  April  15,  19U9,  provides  in  pertinent  parts,  (herein 
listed  under  headings  (a),  (b)  and  (c)),  as  follows: 

(a) 

"That  the  Lessor,  .  .  .  does  by  these  presents  lease, 
demise  and  let  unto  the  Lessee,  for  the  purpose  of  con- 
ducting therein  a  Veterans  Building,  for  veteran,  meeting 
and  social  purposes,  and  for  no  other  purpose,  those  certain 
premises  situated  in  the  City  and  County  of  San  Francisco, 
State  of  California,  and  more  particularly  described  as 
follows,  to  wit: 

The  Beach  Chalet  Building  in 
Golden  Gate  Park."   (page  1) 
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(b) 

"And  the  Lessee  does  hereby  hire  and  take  of  and 
from  the  Lessor  the  said  premises,  for  the  said  term 
and  at  the  said  rental,  and  does  hereby  covenant  and 
agree  with  the  Lessor  as  follows:     (page  2) 


"THIRD;   That  the  Lessee  will  not  use  or  permit  the 
said  premises,  or  any  part  thereof,  to  be  used  for  any 
purpose  or  purposes  other  than  the  purpose  or  purposes  for 
vhich  the  said  premises  are  leased,  demised  and  let  unto 
the  Lessee  as  hereinabove  specified."    (page  3) 


(c) 

"FIFTH;   That  the  Lessee  will  not  assign  this  lease, 
or  any  interest  therein,  and  will  not  lease  or  underlet 
the  said  premises,  or  any  part  thereof,  or  any  right  or 
privilege  appurtenant  thereto,  wl  thout  thewritten  consent 
of  the  Lessor  or  its  Superintendent  of  Parks  first  had  and 
obtained,  and  that  a  consent  to  one  assignment  or  sub- 
letting shall  not  be  construed  as  a  consent  to  any  subse- 
quent assignment  or  subletting.  And  it  is  hereby  mutually 
covenanted  and  agreed  that,  unless  such  written  consent 
thereto  has  been  so  had  and  obtained,  any  assignment  or 
transfer,  or  attempted  assignment  or  transfer,  of  this 
lease  or  of  any  interest  therein,  or  underletting,  either 
by  voluntary  or  involuntary  act  of  the  Lessee  or  by  opera- 
tion of  law  or  otherwise,  shall,  at  the  option  of  the  Lessor, 
terminate  this  lease;  and  any  such  purported  assignment, 
transfer,  or  underletting,  without  such  consent,  shall  be 
null  and  void;  provided,  however,  that  nothing  in  this 
paragraph  shall  in  any  way  restrict  the  right  of  the  Lessee 
to  rent  the  whole  or  any  portion  of  the  demised  building  to 
any  veteran  group  or  groups  for  the  purpose  of  conducting 
meetings,  dances,  or  other  veteran  or  social  activities 
on  any  evening."    (pages  k~5) 


1.   General  principles  of  law  governing  the  purposes 
for  which  park  property  may  be  leased. 

The  purposes  for  which  park  property  may  be  leased  are  limited 
to  "recreation  purposes"  under  Section  1^.1  of  the  charter.   Under 
general  principles  of  law  any  use  of  park  property  must  be  consist- 
ent with  the  enjoyment  by  the  public  of  the  land  for  park  purposes. 
(See:   City  Attorney  Opinion  No.  90  of  Dec,  li).,  19^9.) 
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Park  property  may  be  leased  to  veteran  organizations  for  veter- 
ans' social  and  meeting  purposes,   I  concur  in  the  opinion  of  my 
predecessor  to  the  Park  Commission  in  which  it  .is  held  that  a  lease 
of  the  beach  chalet  to  a  veterans'  organization  for  veteran  purposes 
would  be  valid.    (City  Attorney's  Opinion  No.  3872  dated  Nov.  15, 
I9I4.6 ) .   See  also:  SLAVICH  v.  HAMILTON,  201  Cal.  299.) 

2.  The  provisions  of  the  lease. 

There  is  ambiguity  in  the  language  of  the  portion  of  the  lease 
quoted  in  (a)  as  to  the  purposes  for  which  the  chalet  may  be  used. 
The  comma  in  the  phrase  "for  veteran,  meeting  and  social  purposes" 
raises  a  question  whether  the  intent  was  that  the  premises  may  be 
used  for  other  social  and  meeting  purposes  besides  veteran  social  or 
veteran  meeting  purposes.   The  general  principles  of  law  governing 
the  leasing  of  park  property  and  other  portions  of  the  lease  in- 
dicate that  the  leasing  was  intended  to  be  confined  to  veteran  meet- 
ing and  veteran  social  purposes.   A  portion  of  the  lease  quoted  in 
( c )  as  follows: 

".  .  .  .  nothing  in  this  paragraph  shall  in  any  way 
restrict  the  right  of  the  Lessee  to  rent  the  whole 
or  any  portion  of  the  demised  building  to  any  veteran 
group  or  groups  for  the  purpose  of  conducting  meetings, 
dances,  or  other  veteran  or  social  activities  on  any 
evening, " 

and  the  portion  of  the  lease  quoted  in  (b)  indicate,  a  special  in- 
tention to  limit  the  use  of  the  premises  to  veteran  purposes. 

3.   Incidental  subletting  to  private  persons  for 
private  purposes. 

There  is  authority  to  the  effect  that  municipal  property 
leased  for  a  valid,  limited  purpose  may  be  incidentally  and  occas- 
ionally sublet  by  the  lessee  to  private  persons  for  private  purposes 
so  long  as  the  underletting  does  not  interfere  with  the  general 
purposes  of  the  lease.   (See  GRIDLEY  CAMP  101+  v.  BOARD  OP  SUPERVIS- 
ORS, 98  C.A.  585;  10  McQuillin,  Municipal  Corporations,  3rd  Ed., 
page  92.) 

Prom  the  portion  of  the  lease  quoted  in  (c)  there  is  some 
grounds  for  a  contention  that  incidental  subletting  to  private 
individuals  was  contemplated  by  the  parties  to  the  lease  provided 
written  consent  of  the  Commission  or  Superintendent  of  Parks  is 
obtained.   However,  such  a  privilege,  even  if  held  to  be  valid  and 
proper,  is  the  exception  to  the  general  rule,  should  be  expressly 
stated  in  the  lease  and  not  be  left  to  implication  or  inference.   It 
is  more  consistent  with  the  intention  expressed  in  the  lease  to  hold 
that  the  language  of  (c)  means  that  a  subletting  by  the  lessee  to 
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another  veterans'  organization  or  group  (other  than  for  single 
evenings)  is  not  allowed  except  with  the  written  permission  of  the 
lessor  and  no  general  privilege  of  underletting  to  private  groups 
was  intended  to  be  conferred  under  the  language  of  (c). 


It  is  my  opinion,  therefore,  that  the  lease  to  the  Joseph 
P.  McQuaide  Post  1205,  Veterans  of  Foreign  Wars,  does  not  confer 
a  right  on  the  lessor  to  grant  or  a  privilege  on  the  lessee  to 
request  a  use  or  subletting  of  the  premises  to  private  individuals 
or  groups  for  private  purposes. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  David  E.  Lewis 
General  Manager 

Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 


TMO'C 


OPINION  NO.  559 
June  13,  1952 


SUBJECT:  WAGE  INCREASES  IN  COLLECTIVE  BARGAINING 
AGREEMENTS  IN  PRIVATE  INDUSTRY  SUBJECT 
TO  APPROVAL  OP  WAGE  STABILIZATION  BOARD; 
EFFECT  ON  CERTIFICATION  UNDER  SECTION  151.3 


Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion, 
which  arises  from  a  discussion  held  in  this  office,  and  wherein 
the  plan  proposed  in  your  request  was  suggested  by  me,   subject 
to  a  final  opinion  being  prepared  later.  The  request  which  I 
quote  below  is  predicated  upon  my  suggested  solution  of  the 


problem  and  reads  as  follows: 


REQUEST 

"Vie  are  preparing  to  gather  data  on  which  to  base 
our  certification  for  rates  of  pay  for  various  crafts 
and  groups  whose  compensations  are  fixed  under  the  pro- 
visions of  Section  l5l«3  of  the  Charter  in  accordance 
with  the  rates  fixed  in  collective  bargaining  agreements. 

"This  year  we  anticipate  some  problems  to  arise 
out  of  the  wage  stablization  program  of  the  Federal 
government.  Under  regulations  promulgated  by  the  Wage 
Stablization  Board,  increases  in  rates  of  pay  may  not 
be  made  effective  in  private  industry  until  such  in- 
creases are  approved  by  the  Wage  Stablization  Board. 
Accordingly,  collective  bargaining  agreements  which  are 
now  being  negotiated  between  the  unions  and  employers  in 
private  industry  in  San  Francisco  are  not  effective  and 
binding  until  approved  by  the  Wage  Stablization  Board 
authorities  in  Washington. 

"Undoubtedly,  when  we  come  to  certifying  rates  of 
pay  on  the  second  Monday  in  July  as  required  under  Sec- 
tion 151.3  of  the  Charter  there  will  be  some  cases  where 
the  unions  and  the  employers  have  reached  agreement  and 
have  signed  a  contract  calling  for  a  higher  rate  of  pay 
but  the  agreement  has  not  yet  been  approved  by  the  Wage 
Stablization  Board.  As  a  consequence,  the  new  rate  of 
pay  provided  in  the  collective  bargaining  agreement  is 
not  actually  being  paid  throughout  the  industries  and 
establishments  employing  such  crafts  as  of  July  1  or  on 
the  date  of  our  certification.  The  contract  may  and 


•  * 


#2 


probably  does  provide  that  the  new  rate  shall  be  paid 
retroactively  from  July  1.   If  such  a  provision  is  con- 
tained in  the  contract  the  rate  would  be  made  effective 
as  of  that  date  and  adjustments  in  wages  would  be  made 
accordingly  when  the  contract  is  approved  by  the  Wage 
Stablization  Board. 

"It  is  clear  to  us  that  the  purpose  of  Section  13>1.3 
Is  to  assure  that  the  city  shall  pay  the  same  wages  to 
craftsmen  as  are  paid  In  private  employment  under  collec- 
tive bargaining  agreements.  As  you  know,  Section  151.3 
of  the  Charter  moved  the  final  date  for  determining  and 
fixing  these  wages  from  April  1  as  provided  under  Section 
l5l  to  July  1  in  order  to  reflect  each  year  in  the  city 
service  the  current  wages  prevailing  in  private  employ- 
ment for  those  crafts.  We  are  however  mindful  of  the 
court  decision  in  the  Butler  case  vrhich  points  out  the 
Importance  of  full  and  prompt  compliance  with  the  sequence 
of  dates  set  forth  in  Section  151.3  of  the  Charter  for 
certification  of  rates  of  pay  by  the  Civil  Service  Com- 
mission for  adoption  by  the  Board  of  Supervisors  of  the 
rates  and  for  adoption  of  the  necessary  salary  and  appro- 
priation ordinance  amendments.   In  the  Butler  case  the 
collective  bargaining  agreement  had  not  been  signed  on 
the  second  Monday  of  July  when  we  made  our  certification 
but  was  signed  a  few  days  later  and  before  the  adoption 
of  the  amendments  to  the  salary  ordinance  and  appropria- 
tion ordinance.   The  court  held  that  since  the  collective 
bargaining  agreements  had  not  been  consummated  on  the 
date  we  were  required  to  certify  the  rates  of  pay,  the 
city  could  not  make  the  new  rate  effective. 

"Will  you  be  good  enough  to  advise  us  if  under  the 
circumstances  set  forth  above  there  is  authority  for  the 
Civil  Service  Commission  in  making  the  certifications 
required  under  Section  l£l.3  of  the  Charter,  to  certify 
to  the  Board  of  Supervisors  the  rates  actually  being  paid 
as  of  July  1  under  existing  agreements,  and  certify  the 
new  rate  of  pay  set  forth  in  the  new  collective  bargain- 
ing agreements  already  signed  by  the  unions  and  employers 
but  awaiting  approval  of  the  Vrage  Stablization  Beard, 
together  with  explanation  of  the  facts  and  circumstances. 

"If  such  a  certification  can  be  made  does  the  Board 
of  Supervisors  have  the  power  to  fix  the  rate  being  paid 
as  of  July  1  and  provide  also  that  the  new  and  higher 
rate  shall  be  paid  in  the  municipal  service  if  and  when 
the  new  collective  bargaining  agreement  is  approved  by 
the  Wage  Stablization  Board  and  the  new  rate  of  pay  is 
actually  made  effective  in  private  industry? 
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"If  after  review  of  this  matter  you  feel  that  some 
such  procedure  or  alternative  can  be  adopted,  we  will 
consult  with  you  further  as  to  the  form  of  certification 
and  other  details." 

OPINION 

As  I  understand  the  problem  that  may  confront  your  commis- 
sion in  July  of  195»2,  is  that  collective  bargaining  agreements  which 
will  have  been  fully  executed  by  representatives  of  the  employers 
and  employee  groups  fixing  the  rates  of  pay  for  the  various  classes 
and  groups  will  not  be  approved  by  the  Wage  Stabilization  Board 
prior  to  the  second  Monday  in  July*  As  a  consequence,  when  you  are 
required,  under  the  Charter,  to  certify,  on  or  before  the  second 
Monday  in  July,  any  modifications  in  the  contracts  regarding  rates 
of  pay,  you  will  not  be  certain  as  to  what  these  modifications  are 
on  the  date  that  you  are  required  to  make  the  certifications. 
Under  normal  circumstances,  as  soon  as  the  agreements  are  signed, 
the  rates  of  pay  contained  therein  beoome  effective  on  the  date  pro- 
vided for  in  the  contract.   This  year,  however,  due  to  the  require- 
ment that  all  raises  must  be  approved  by  the  Wage  Stabilization 
Board  the  increased  rate  cannot  be  paid  by  the  employer  nor  received 
by  the  employee,  until  the  increase  is  approved  by  the  Wage  Stabili- 
zation Board.  Thus,  during  the  first  two  weeks  of  July,  although 
binding  contracts  will  have  been  executed,  the  rates  provided  for 
will  not  be  effective  because  of  the  failure  to  secure  the  approval 
of  the  Wage  Stabilization  Board.   Consequently,  you  are  placed  in 
the  dilemma  of  attempting  to  anticipate  what  action  the  Wage  Stabil- 
ization Board  may  take  upon  modification  of  contracts  which  normally 
would  be  in  effect  so  that  you  could  certify  this  faot  to  the  Board 
of  Supervisors  on  the  second  Monday  in  July. 

The  sole  purpose  of  that  portion  of  Section  l£l.3  which  is 
under  consideration  in  this  opinion  is  to  guarantee  to  city  employees 
employed  in  a  group  or  craft  which  in  private  employment  is  receiving 
a  rate  of  pay  pursuant  to  collective  bargaining  agreement,  the  iden- 
tical rate  of  pay  in  city  service.  See  ADAMS  v.  WOLFF,  81+  Cal.  App. 
(2)  i+35. 

It  must  be  clearly  borne  in  mind,  therefore,  that  the  acts 
of  your  commission  must  always  be  directed  to  secure  the  result  of 
establishing  the  rate  of  pay  for  the  city  employees  involved  at  the 
same  level  as  those  persons  performing  identical  or  similar  work  in 
private  employment. 

The  problem  which  confronts  us  in  your  request  is  a  new 
and  novel  one.  Despite  the  lengthy  litigation  and  interpretation 
that  this  section  has  received  since  it  was  first  passed,  at  no 
point  has  the  present  question  been  explored.  However,  upon  analysis 
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It  will  clearly  appear  that  the  section  will  authorize  you  to  follow 
the  proposed  plan  of  certification  under  the  circumstances  outlined 
in  your  request. 

Section  151*3  in  effect  requires  two  certifications  by 
your  commission.  The  first  is  as  follows: 

"Section  151.3.  Notwithstanding  any  of  the  provi- 
sions of  section  151  or  any  other  provisions  of  this 
charter,  whenever  any  groups  or  crafts  establish  a  rate 
of  pay  for  such  groups  or  crafts  through  collective 
bargaining  agreements  with  employers  employing  such 
groups  or  orafts,  and  such  rate  is  recognized  and  paid 
throughout  the  industry  and  the  establishments  employ- 
ing such  groups  or  crafts  in  San  Francisco,  and  the 
civil  service  eommission  shall  certify  that  such  rate 
is  generally  prevailing  for  such  groups  or  crafts  in 
private  employment  in  San  Francisco  pursuant  to  collec- 
tive bargaining  agreements,  the  board  of  supervisors 
shall  have  the  power  and  it  shall  be  its  duty  to  fix 
such  rate  of  pay  as  the  compensations  for  such  groups 
and  crafts  engaged  in  the  «ity  and  county  service.  The 
rate  of  pay  so  fixed  by  the  board  of  supervisors  shall 
be  determined  on  the  basis  of  rates  of  pay  certified 
by  the  civil  service  commission  on  or  prior  to  April  1st 
of  each  year  and  shall  be  effective  July  1st  following;" 

This  certification,  I  understand,  because  of  the  dates  involved,  has 
already  been  completed  by  your  commission  and  does  not  enter  into 
the  question  which  you  propose  in  your  request.  The  second  certifi- 
cation, which  is  the  crux  of  this  request,  is  found  in  the  succeeding 
portion  of  Seotion  151.3  as  follows: 

"...  provided,  that  the  civil  service  commission  shall 
review  all  such  agreements  as  of  July  1st  of  aach  year 
and  certify  to  the  board  of  supervisors  on  or  before  the 
second  Monday  of  July  any  modifications  in  rates  of  pay 
established  thereunder  for  such  crafts  or  groups  as  here- 
in provided.   The  board  if  supervisors  shall  thereupon 
revise  the  ratos  of  pay  for  such  crafts  or  groups  accord- 
ingly and  the  said  revised  rates  of  pay  so  fixed  shall 
be  effective  from  July  1st  of  the  fiscal  year  in  which 
the  said  revisions  are  determined," 

You  will  note  that  the  second  certification  requires  that 
you  certify  tho  modifications  which  have  occurred  in  the  contracts 
subsequently  to  the  April  1st  date  required  by  the  Charter.   It 
appears  that  there  san  bo  no  question  that  the  situation,  requiring 
the  approval  of  tho  Wage  Stabilization  Board,  is  one  of  the  modifi- 
cations which  your  commission  is  required  to  certify  to  the  Board  of 
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Supervisors.   Because  the  certification  of  the  modification  as  such 
would  not  show  the  true  picture,  you  have  complete  authority  to 
include  in  the  certification  or  in  your  letter  of  transmittal,  the 
facts  concerning  the  requirement  of  federal  law  that  the  rates  will 
not  become  effective  unless  approved  by  the  Wage  Stabilization 
Board,   I  do  not  believe  that  it  will  be  necessary  as  proposed  in 
your  request  to  certify  again  on  the  second  Monday  in  July  the  rates 
prior  to  the  modification,  assuming  that  such  rates  have  been  certi- 
fied and  already  set  by  the  Board  of  Supervisors  under  the  April  1st 
date, 

I  advise  you  therefore,  in  reviewing  these  contracts  to 
follow  the  routine  of  certifying  the  modifications,  as  I  advised  you 
ornlljr,  and  where  the  Wage  Stabilization  Board  has  not  approved  the 
increases  to  make  such  fact  known  to  the  Board  of  Supervisors  either 
in  your  certifications  or  in  your  letter  of  transmittal  to  the  Board. 

Respectfully  submitted, 

DION  R,  HOLM 

City  Atcorney 

BJW 


TO:  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151  City  flail 

San  Francisco  2,    California 


OPINION  NO.  560 
June  17,  1952 

SUBJECT:   RESPONSIBILITY  AND  POWER  OF  BOARD  OP 

SUPERVISORS  UNDER  SECTION  26  OP  CHARTER. 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows: 

REQUEST 

"The  Judiciary  Committee  of  the  Board  of  Supervisors 
has  under  consideration  a  communication  under  date  of 
March  17,  1952,  from  the  Construction  and  General 
Laborers'  Union  Local  No.  261,  in  which  a  request  is  made 
that  the  provisions  of  Charter  Section  26  be  observed 
to  the  end  that  the  Board  of  Supervisors  shall  exercise 
the  power  of  determining  the  course  of  litigation  in- 
volving the  City  and  County.   A  copy  of  said  letter  is 
attached  hereto  for  your  information. 

"The  Committee  respectfully  requests  that  you  furnish 
it  with  an  opinion  on  or  before  May  22,  1952,  when  it 
will  renew  its  consideration  of  the  subject  matter, 
informing  it  as  to  the  precise  nature  of  the  responsi- 
bilities of  the  Board  of  Supervisors  under  the  provisions 
of  said  Section  26  of  the  Charter.   During  the  course 
of  the  Committee  hearing  held  on  April  21}.,  1952,  the 
members  were  advised  that  any  opinion  rendered  should 
not  overlook  the  possible  effect  of  Sections  2001-2 
of  the  Government  Code  of  the  State  of  California*" 

OPINION 

Since  your  request,  together  with  correspondence  attach- 
ed thereto,  is  directed  to  only  a  portion  of  Section  26,  I  have 
confined  my  opinion  to  that  portion. 

Section  26  of  the  Charter  appears  under  the  general 
heading  "Power  and  Duties  of  Elective  Officers"  and  the  particular 
heading  for  Section  26  is  "City  Attorney."  Accordingly,  this  section 
is  part  of  the  Charter  which  distinguishes  the  legislative  functions 
from  the  administrative. 

The  first  paragraph  of  Section  26  establishes  the  office 
of  City  Attorney  and  provides  therein  the  manner  for  his  election 
and  the  operation  of  his  office.   The  second  paragraph,  to  which  you 
have  directed  your  request,  deals  with  his  duties  and  responsibil- 
ities. The  first  sentence  thereof  specifically  refers  to  his 
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responsibility  as  a  legal  representative  of  the  City  and  County  in 
all  litigation.   This  sentence  is  clearly  divisible  and  is  set  off 
by  conjunctions  to  indicate  this  division.  The  first  portion  of  the 
sentence  makes  it  mandatory  that  the  City  Attorney  represent  the  City 
and  County  in  the  following  two  instances:   "in  all  actions  and  pro- 
ceedings in  which  it  may  bo  legally  interested  or  (in  all  actions  or 
proceedings)  for  or  against  the  City  end  County  »...."    Accordingly, 
when  a  legal  action  is  filed  against  the  City  and  County  and  served  ■  . 
upon  the  proper  officer  thereof,  where  the  City  and  County  has  a  legal 
interest  in  the  matter,  the  City  Attorney  would  be  derelict  in  his 
duty  if,  after  being  advised  of  the  fact  of  the  service  and  receiving 
a  copy  thereof  he  failed  to  represent  the  City  and  County  in  the 
action.    This  has  been  the  practice  followed  by  the  City  Attorney 
since  this  section  first  became  effective  in  1932.  Because  of  the 
peculiar  nature  of  some  of  the  City's  activities,  on  occasions, 
office-  s  of  the  City  are  sued  in  capacities  that  do  net  make  the  City 
the  real  defendant,  and  the  framers  of  the  Charter,  aware  of  this 
situation,  provided  in  Section  26  that  the  responsibility  of  when  the 
City  Attorney  would  represent  these  officers  should  be  vested  in  the 
Board  of  Supervisors,  adding  an  additional  safeguard  that  they  could 
not  direct  the  defense  of  these  officers  by  the  City  Attorney  where 
the  City  itself  has  a  cause  of  action  against  the  officerso   This 
latter  type  of  case  is  rare,  because  generally  suits  against  officers 
are  suits  against  the  City  and  County  where  the  officers  functioning 
in  their  official  capacity  as  agents  of  the  City  and  County  and  thus 
are  covered  under  the  first  portion  of  the  sentence  referred  to  above. 

Under  Section  26  the  Board  of  Supervisors  could  only  function 
to  instruct  the  City  Attorney  to  appear  in  cases  where  the  suit  was 
against  an  officer  in  other  than  his  official  capacity.  This  con- 
clusion is  further  bolstered  by  reference  to  sections  of  the  Govern- 
ment Code  which  make  it  the  unquestioned  duty  of  the  legal  officer  of 
the  State,  district,  county,  municipality,  etc.  (here  the  City  Attor- 
ney) to  act  as  counsel  in  defense  of  a  suit  against  an  officer  who 
performs  an  act  in  his  official  or  individual  capacity  (Government 
Code  Section  2001)  or  where  a  damage  suit  is  brought  against  a  local 
agency  for  injury  to  person  or  property  (Government  Code  Section 
5305M .   Accordingly,  so  far  as  the  provisions  of  Section  26  of  the 
Charter  are  concerned,  I  advise  that  the  duty  of  representing  the  City 
and  County  in  all  matters  in  which  the  City  and  County  has  a  legal 
interest,  or  where  the  action  is  for  or  against  It,  is  a  mandatory 
direction  to  the  City  Attorney  to  act  and  your  board  has  no  authority. 
So  far  as  suits  against  officers,  within  the  limits  I  have  described 
and  subject  to  the  State  law  cited,  your  board  on  accasion  may  have 
a  situation  which  would  require  it  to  direct  the  City  Attorney  to  act. 

Although  your  request  does  not  specifically  go  beyond  the 
representation  referred  to  in  Section  26,  a  reading  of  the  attached 
correspondence  which  was  referred  to  your  committee,  presents  an 
additional  problem  of  the  function  of  the  Board  of  Supervisors  en 
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questions  regarding  appeals  from  judgments  rendered  against  the  City 
and  County  involving  the  various  departments  thereof.   In  these 
situations  the  departments  have  always  determined  whether  or  not 
they  would  appeal  the  matter  to  a  higher  court.  But  the  writer  of 
the  letter,  which  was  referred  to  you,  questions  the  department's 
authority  to  do  this  as  well  as  the  legality  of  their  acts.   I  wish 
to  point  out  that  at.  all  times  the  City  Attorney  has  always  advised 
the  various  departments  as  to  the  legal  aspects  of  the  appeal  but  has 
left  the  ultimate  decision  as  whether  an  appeal  is  to  be  taken  up  to 
the  department  which,  I  believe,  is  entirely  in  keeping  with  the 
intent  of  the  Charter, 

Pointing  out  to  you  that  the  Charter  is  a  limitation  on  the 
powers  of  the  Board  of  Supervisors,  and  pointing  out  also  that  acts 
detailed  to  officers,  boards  or  commissions  restrict  the  Board  of 
Supervisors  in  dealing  with  these  matters,  if  the  decision  or  judg- 
ment from  which  the  appeal  Is  to  be  taken  deals  with  matters  exclu- 
sively under  the  control  of  a  department,  such  as  matters  involving 
the  civil  service,  public  utility,  etc.,  the  Foard  of  Supervisors 
could  not  in  any  way  interfere  with  the  decision  of  the  department 
to  take  the  appeal.   The  Freeholders  recognized  and  wrote  into  the 
Charter  certain  safeguards  which  would  maintain  the  division  of  power 
between  the  legislative  and  administrative  departments  of  the  City 
and  these  safeguards  apply  in  the  situation  presented  in  the  corres- 
pondence referred  to  In  your  request. 

First,  the  Charter  specifically  details  to  various  officers, 
boards  and  commissions  the  responsibility  of  performing  certain 
functions  of  City  government*  These  facts  act  as  a  restriction  upon 
the  Board  of  Supervisors  to  act  within  the  sphere  covered  by  them. 
Section  22  of  the  Charter  specifically  forbids  the  dictating,  sug- 
gesting or  interfering  with  specific  matters  and  with  all  administra- 
tive recommendations  or  acts  of  the  Chief  Administrative  Officer  or 
of  departments  under  him  or  any  board  or  commission.   The  right  to 
take  an  appeal  from  a  decision  adverse  to  the  function  with  which  an 
official,  board  or  commission  is  responsible  for,  is  an  administrative 
recommendation  or  action  and  if  the  Board  of  Supervisors  were  to  at- 
tempt to  instruct  the  department  they  would  be  violating  Section  22. 

Therefore,  as  to  the  question  of  the  board's  responsibility 
and  authority  regarding  appeals  which  deal  with  the  matter  assigned 
to  a  particular  official,  board  or  commission,  I  advise  you  that 
under  the  Charter  the  Eoard  of  Supervisors  has  neither  responsibility 
nor  authority  in  the  matter. 

Respectfully  submitted, 

EJW 

DION  R.  HOLM 
To:   Mr.  John  R.  McGrath  City  Attorney 

Clerk,  Board  of  Supervisors 


OPINION  NO.    561 
June  17,   1952 


SUBJECT:      VALIDITY  OP   PROPOSED   ORDINANCE  RELATING  TO 

REAPPOINTMENT   OF  NON-CIVEL  SERVICE  ATTORNEYS 
AND   PHYSICIANS  WHO  WITHDRAW  RETIREMENT  CON- 
TRIBUTIONS   PRIOR   TO  REACHING  RETIREMENT  AGEj 
APPLICABILITY  OP  WORKMEN'S   COMPENSATION  LAW 
TO  SUCH  JERSONS  DURING  SUCH  PERIOD   OP  RE- 
APPOINTMENT. 

Dear  Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"The  Judiciary  Committee  of  the  Board  of  Supe  r- 
visors  at  its  meeting  to  be  held  on  June  19*  1952  will 
renew  its  consideration  of  a  proposed  measure  which 
contemplates  allowing  attorneys  and  physicians  in  non- 
civil  service  positions,  who  resign  and  withdraw  their 
contributions  from  the  Retirement  System  within  sixty 
days  prior  to  the  date  upon  whioh  they  normally  would 
be  required  to  retire  because  of  age,  to  continue  to 
work  for  the  City  and  County  under  subsequent  non- 
civil  service  appointments,  without  limit  as  to  age* 
A  copy  of  the  proposed  measure  is  attached  hereto  for 
your  information. 

"The  Committee  respectfully  requests  your 
opinion  as  to  whether  or  not  the  Board  of  Supe  r visors 
may  legally  enact  said  measure,  particularly  in  view 
of  charter  provisions  relating  to  maximum  retirement 
age,  and  also  whether  or  not  workman's  compensation 
benefits  would  be  avail  ble  to  such  employees  should 
the  proposed  measure  be  enacted  into  law." 

OPINION 

Initially,  it  is  clear  that  the  basic  local  law  covering 
retirement  of  "miscellaneous  officers  and  employees,"  into  which 
grouping,  for  retirement  purposes,  fall  non-civil  service  attorneys 
and  physicians,  is  found  in  Sections  165  and  165^2  of  the  Charter 
and  Article  3  of  Part  I  of  the  Municipal  Code.   (Sees.  200  et  seq) 
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By  virtue  of  the  provisions  of  said  Section  165*  officers 
and  employees  (except  members  of  the  police  and  fire  departments) 
become  members  of  the  retirement  system  if  so  provided  by  the  Board 
of  Supervisors.   In  this  respect  Section  165  provides  in  part  as 
follows: 

"The  system  shall  be  applied  to  such  offices, 
departments,  bureaus,  or  classes  of  officers  or  em- 
ployees of  the  city  and  county,  including  teachers 
in  the  San  Francisco  school  department,  as  the  super- 
visors shall  determine  •  • 


• 


Section  165.2,  effective  July  1,  1947*  sets  up  retirement 
procedures  and  requirements  for  "miscellaneous  officers  and  em- 
ployees" entering  city  service  following  said  effective  date,  as 
well  as  for  miscellaneous  officers  and  employees  who  were  members 
under  Section  165  prior  to  July  1,  19lj.7»  excepting  such  officers 
or  employees  as  might  within  times  prescribed  in  Section  165.2 
exercise  a  granted  option  to  remain  under  Section  165. 

Under  the  definition  of  "miscellaneous  officers  and  em- 
ployees" contained  in  paragraph  (A)  of  Section  165.2,  there  is  in- 
corporated by  reference  the  beforenoted  power  to  the  Board  of 
Supervisors,  given  by  Section  165*  to   determine  what  classes  of 
officers  and  employees  (except  members  of  the  police  and  fire  de- 
partments) shall  be  members  of  the  retirement  system. 

Heretofore,  and  by  virtue  of  action  by  the  supervisors  (see 
Part  I,  Municipal  Code,  sees,  221  (c)  and  222  (f)),  attorneys  and 
physicians  have  been  included  and  accepted  as  members  of  the  retire- 
ment system. 

The  retirement  provisions  of  the  Charter,  insofar  as  they 
relate  to  miscellaneous  officers  and  employees,  compel  retirement 
from  city  and  county  service,  upon  reaching  certain  specified  ages, 
only  in  instances  where  the  concerned  officer  or  employee  is  a 
"member"  of  the  retirement  system  upon  reaching  such  specified  age. 
(See  Sections  165»  l65«2)  As  to  persons  now  coming  under  Section 
165>  it  is  clearly  implicit  in  Section  163(a)  that,  if  excluded  from 
the  retirement  system  by  the  Board  of  Supervisors,  they  may  choose 
not  to  accept  a  pension  but,  instead,  may  withdraw  their  retirement 
contributions  prior  to  reaching  mandatory  retirement  age,  and  be 
reappointed  to  a  position  in  the  city  and  county  service. .Because 
of  the  provisions  of  paragraph  (J)  of  Section  165.2,  the  same  ob- 
servation must  be  made  with  regard  to  miscellaneous  officers  and 
employees  now  coming  under  that  same  Section  165.2, 
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Having  the  Charter-granted  power  to  determine  who  of  the 
city's  officers  and  employees  are  to  be  included  and  continued  as 
members  of  the  r etirement  system,  and  thus  subject  to  mandatory  re- 
tirement, the  Board  of  Supervisors  has  the  power  to  make  exclusions 
of  certain  classes,  provided  that  th9  excluding  action  is  not 
arbitrary  and  without  reasonable  basis  for  differentiating  between 
such  classes  and  other  classes  of  officers  and  employees.   (BROPHY 
v.  RETIREMENT  SYSTEM,  71  Cale  App.  (2d)  h$$\    MANSUR  v.  CITY  OF 
SACRAMENTO,  39  Calc  App,  (2d)  I|.26j  STATE,  etc.  v,  McINTOSH,  60  N.  E. 
(2d)  786  (Ohio)) 

It  seems  obvious  that  the  requirement  for  reasonable  class- 
ification is  satisfied  under  the  circumstances  surrounding  the 
proposed  amendment  concerning  which  your  query  is  made.   Attorneys 
and  physicians,  performing  solely  professional  (and  not  administra- 
tive) services,  must  meet  very  rigid  educational  and  professional 
requirements  in  order  to  be  admitted  to  the  practice  of  their 
professions.  They  are  subjected  to  an  extremely  exacting  examina- 
tion, under  state  control,  to  qualify  for  a  license.   Their  services 
are  of  a  highly  specialized  and  technical  character  which  cannot  be 
performed  legally  by  anyone  but  a  licensee;  nor  could  such  service, 
as  matter  of  practical  advantage  to  the  public,  the  recipients  of 
those  services,  be  performed  by  anyone  other  than  such  trainod  and 
skilled  licensees.   Indeed,  the  people  of  this  city  and  county  ha^e 
already  recognized  such  inherent  basis  for  classification  by  exempt- 
ing attorneys  and  physicians,  employed  in  their  professional  capac- 
ities, from  civil  service  requirements.   (See  Charter,  sec,  llj.2) 
Additionally,  it  need  hardly  be  remarked  that  the  experience  of 
such  attorneys  and  physicians,  who  withdraw  from  the  system,  under 
sanction  of  the  proposed  amendment,  and  are  later  reappointed  with- 
out regard  to  ag6,  under  the  same  sanction,  would  bo  extremely 
beneficial  to  the  public. 

Hence,  it  is  my  opinion  that  the  Board  of  Supervisors  has 
the  power  to  enaot  into  law  the  concerned  amendment,  and  that  such 
amendment  is  legally  valid. 

With  regard  to  the  workmen's  compensation  phase  of  your 
request  for  opinion,  you  are  advised  that  should  the  proposed  amend- 
ment herein  involved  be  enacted  into  law, the  employees  covered 
thereby  would  be  entitled  to  workmen's  compensation  benefits  during 
the  period  of  service  under  reappointment ,  The  city  and  county  is 
clearly  an  employer  in  such  situation.   (Labor  Code,  sec.  3300) 
Any  reappointed  attorney  or  physician  would  be  clearly  an  employee 
in  such  situation.  (Labor  Code,  sec,  33f?l)   Presuming  the  existence 
of  the  other  conditions  (not  herein  involved  for  purposes  of  answer- 
ing your  inquiry)  justifying  a  workmen's  compensation  award  under 
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Section  3600  of  the  Labor  Code,  a  reappointed  attorney  or  physician 
would  be  eligible  for  such  award  and  benefits ,   The  withdrawal  of 
such  attorney  or  physician  from  the  retirement  system,  and  his  for- 
feiture of  pension,  have  no  relation  to  benefits  provided  under 


ch  attorney  or  physician  from  the  retirement  systei 
v-iture  of  pension,  have  no  relation  to  benefits  pro\^ 
state  worknon's  compensation  laws.  Such  is  so  notwithstanding 
Charter  section  1?2  under  which  the  Retirement  Board  would  havt 
jurisdiction  over  any  workmen's  compensation  incident  which  might 
arise  during  the  period  of  reappointment  of,  and  involving  injury  to, 
such  employee. 

Accordingly,  you  are  advised  as  above  set  forth. 
Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 

To:  Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 


WPB 


OPINION  NO.  562 


June  19,  1952 


SUBJECT:   MY  THE  MUNICIPAL  GOVERNMENT  SURVEY 
ADVISORY  COMMITTEE  CONDUCT  CLOSED 

MEETINGS? 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  to  whether 
your  committee  may  conduct  closed  meetings. 

OPINION 

Unless  there  exists  an  express  requirement  of  law  to  the 
contrary,  meetings  of  governmental  agencies  may  be  olOMd.  in 

MPllflptines  such  meetings  were  always  closed.   (See  history 
It   the  subject!  Gushing,  Law  and  Practice  of  Legislative  Assembles, 
9th  edition,  pages  136~ll|2).   In  more  recent  years,  however,  the 
trend  of  legislition has  been  to  require  open  meetings  of  legis- 
lative asseSblies  and  sometimes  of  other  governmental  deliberative 
bodies* 

Since  I8k9,  the  Constitution  of  California  has  required 
the  doors  of  each  House  of  its  legislature  to  be  kept  open,  ex- 
cept on  such  occasions  as,  in  the  opinion  of  the  House,  may  re- 
quire secrecy."   (State  Constitution,  Art.  IV,  Sec.  13) 

The  Charter  of  San  Francisco  requires  that  all  meetings  of 
all  boards  and  commissions  for  which  it  makes  provision  shall  he 
open  to  the  public".   (Charter,  Sec.  19,  subd.  (f)) 

The  Municipal  Government  Survey  Advisory  Committee  is  not 
such  a  board  or  commission  and  is,  for  that  reason,  not  subject  to 
this  provision. 

There  is  no  provision  of  law  prohibiting  this  Committee 
from  holding  closed  meetings. 

Although  this  is  true,  the  function  of  the  Committee, 
like  that  of  all  other  agencies  of  government,  is  a  public  one 
and!  in  ray  opinion,  is  best  performed  in  a  public  manner.  Tnere 
may  at  times  appear  to  be  objection  to  this  course  and  especially 
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so  to  persons  accustomed  to  the  conduct  of  private  business.  A 
long  experience  in  the  public  service  of  San  Francisco  has  con- 
vinced me,  however,  that  the  public  business  of  the  City  and  County- 
is  best  understood  by  the  public  and  best  accomplished  for  the 
public  interest  when  done  in  a  manner  which  is  at  all  stages  open 
to  the  public. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   MUNICIPAL  GOVERNMENT  SURVEY  ADVISORY  COMMITTEE 
IIJ4.  Sansome  Street 
San  Francisco,  California 


WP 


OPINION  NO.    5*>3 
June   23,   1952 


SUBJECT:      MAY  THE  CIVIL  SERVICE   COMMISSION  ESTABLISH  REASONABLE 
MINIMUM  QUALIFICATIONS  OP  EDUCATION,   EXPERIENCE  AND 
TRAINING  AS  A   PREREQUISITE  FOR  ADMISSION  TO  PROMOTIONAL 
EXAMINATIONS  UNDER  THE  PROVISIONS  OF  SECTION   U4.6   OF  THE 
CHARTER? 

Gentlemen : 

This  will  acknowledge  reoeip*  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"In  recent  promotional  examinations  conducted  by  the  Civil 
Service  Commission,  argumentsJhave  been  advanced  that  the  Com- 
mission has  no  power  to  raise  standards  of  training,  education 
and  experience  above  those  prescribed  by  the  Commission  as  a 
prerequisite  for  admission  to  earlier  examinations  conducted 
for  the  same  classification.   It  has  been  urged  that  the  Com- 
mission may  not  prescribe  qualifications  in  a  promotional  ex- 
amination which  would  exclude  from  the  examination  an  employee 
in  a  lower  classification  who  was  eligible  to  participate  in 
an  earlier  promotional  examination  for  the  same  position.   In 
effect  the  claim  is  advanced  that  if  once  an  employee  has  been 
given  the  right  to  participate  in  a  promotional  examination, 
the  Commission  may  not  in  future  examinations  for  the  same 
position  establish  standards  or  requirements  of  education, 
training  and  experience  which  would  exclude  that  employee. 

"As  a  specific  example  we  recently  announced  a  promotional 
examination  for  Assistant  Superintendent  of  Nursing,  San  Fran- 
cisco Hospital.  The  staff  recommended  to  the  Commission  that 
the  examination  be  open  only  to  employees  in  certain  designat- 
ed lower  ranks,  such  as  Head  Nurse,  Night  Supervisor,  Instruct- 
or of  Nursing,  etc.  who  possess  baccalaureate  degrees  in  nurs- 
ing education.  This  recommendation  for  a  requirement  of  a 
baccalaureate  degree  was  based  on  a  requirement  of  the  State 
Board  of  Nurses  Examiners  which  require  that  employees  oc- 
cupying administrative  nursing  positions  must  possess  a  bac- 
calaureate degree  if  the  institution  is  to  be  fully  accredited 
by  the  State  Board  of  Nurses  Examiners  as  a  teaching  institu- 
tion. For  the  past  several  years  the  Sai  Francisco  Hospital 
has  had  a  limited  or  restricted  temporary  accreditation  under 

(which  the  San  Francisco  Hospital  is  permitted  to  maintain  a 
post  graduate  nursing  school,  but  the  hospital  is  not  eligible 
for  full  accreditation  as  a  teaching  institution  because  our 
administrative  nursing  personnel  have  not  heretofore  possessed 
the  required  qualifications.  The  requirement  for  a  baccalaur- 
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"©ate  degree  would  have  barred  a  majority  of  the  employees  In 
the  lower  ranks  from  competition  who  would  otherwise  have 
been  eligible  to  compete. 

"It  was  argued  that  the  baccalaureate  degree  was  not  a 
requirement  in  former  examinations  for  promotion  to  the  rank 
of  Assistant  Superintendent  of  Nursing,  and  that  all  persons 
in  the  designated  lower  ranks,  including  those  without  the 
baccalaureate  degree,  were  eligible  to  compete  in  these  former 
examinations  and  as  a  consequence,  the  inclusion  of  such  a  re- 
quirement in  the  pending  examination  would  destroy  vested 
rights  of  promotion  of  these  employees,  which  it  was  argued 
they  had  acquired  by  reason  of  the  terms  of  the  former  pro- 
motional examinations* 

"The  Commission  will  shortly/  announce  promotional  examin- 
ations in  the  bookkeeping  and  accounting  series  of  classes. 
The  basic  classes  in  this  series  are:   1)  bookkeeper; 
2)  senior  bookkeeper;  3)  acoountant;  I).)   senior  accountant; 
5)  various  supervisory  accounting  classes. 

"Heretofore  the  Commission  has  conducted  promotional  ex- 
aminations for  these  classes  from  one  rank  to  the  next  higher 
rank.   No  additional  requirements  other  than  permanent  appoint- 
ment in  the  designated  lower  ranks  have  been  prescribed.   It 
now  appears  desirable  that  employees  in  the  class  of  account- 
ant and  in  the  higher  ranks  should  have  previous  training  and 
experience  in  principles  of  accounting  as  distinguished  from 
bookkeeping  principles.   Since  persons  qualified  for  appoint- 
ment to  positions  of  bookkeeper  and  later  promoted  to  senior 
bookkeeper  are  required  to  have  only  the  experience  and  train- 
ing of  bookkeeper,  and  are  not  required  to  have  the  training, 
experience  and  knowledge  of  accounting,  it  follows  that  not  all 
of  the  employees  in  the  rank  of  senior  bookkeeper  possess  the 
training  desired  of  employees  being  employed  as  accountants. 

"It  is  apparent  that  the  appointment  of  persons  with  such 
experience  and  training  cannot  be  assured  by  promotional  ex- 
amination from  the  rank  of  senior  bookkeeper,  unless  the  ex- 
amination is  made  available  only  to  those  senior  bookkeepers 
who  possess  the  training  experience  and  knowledge  of  accounting. 
As  we  have  stated,  this  requirement  has  not  been  heretofore 
prescribed  in  earlier  examinations. 

"Will  you  give  us  your  advice  as  follows: 

"1.   In  announcing  promotional  examinations  pursuant  to 
the  provisions  of  Section  Uj.6  of  the  Charter,  may  the  Com- 
mission establish  reasonable  minimum  qualifications  of 
education,  experience,  training,  etc.  which  must  be  possessed 
by  appointees  in  the  designated  lower  ranks  as  a  prerequisite 
for  admission  to  the  promotional  examination? 
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"2.  May  these  minimum  requirements  be  increased  or 
amended  in  subsequent  examinations  fnr  promotion  to  the  same 
classification  if  in  the  judgment  of  the  Civil  Service  Com- 
mission such  action  is  required  in  the  interest  of  better 
personnel  recruitment? 

"3.   Is  there  any  prohibition  against  establishing 
reasonable  standards  of  training  experience,  education,  etc. 
for  admission  to  promotional  examinations  which  would  have 
the  effect  of  barring  therefrom  persons  who  might  have  been 
eligible  to  compete  in  earlier  examinations  for  the  same 
classification? 

"I4..   Is  there  any  law  which  implicitly  or  by  im- 
plication grants  to  employees  in  any  classification  any 
vested  right  to  compete  for  promotion  to  any  other 
classification?" 

OPINION 

At  the  outset  it  diould  be  made  clear  that  the  discussion 
which  will  follow  shall  not  be  considered  as  applicable  to  promot- 
ive examinations  held  for  promotions  in  the  uniformed  forces  of  the 
police  or  fire  departments.   Section  li|6  rf  the  Charter  (dealing 
with  promotive  examinations)  makes  special  provision  for  such  pro- 
motive examinations. 

Section  llUi  of  the  Charter  provides  in  part  as  follows: 

"Any  citizen  having  the  qualifications  prescribed  by 
section  7  of  the  charter  may  submit  himself  for  any  examin- 
ation under  conditions  established  by  the  civil  service 
commission  .  ",    '.    ",    rr~ 

Thereafter,  this  Charter  section  provides  for  the  method  of  publi- 
cation of  notice  for  all  entrance  examinations,  and  the  method  for 
proper  notification  of  the  holding  of  all  promotive  examinations. 

Section  II4.6  of  the  Charter  deals  specifically  with  the  holding  of 
promotive  examinations,  and  provides  in  part  as  follows:  (Exclusive 
of  tho  special  provisions  made  for  promotions  in  the  uniformed 
forces  of  the  police  and  fire  departments). 

"Whenever  it  deems  it  to  be  practicable,  the  civil  service 
commission  shall  provide  for  promotion  in  the  service  on  the 
basis  of  such  examinations  and  tests  as  the  commission  may 
deem  appropriate,  and  shall,  in  addition,  give  consideration 
to  ascertained  merit  and  records  of  city  and  county  service 
of  applicants.  The  commission  shall  announce  in  the  examina- 
tion scope  circular  the  next  lower  rank  or  ranks  from  vhich 
the  promotion  will  be  made." 
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The  first  sentence  of  section  HjJ+  of  the  Charter,  as  above 
quoted,  deals  with  all  examinations  (both  entrance  and  promotive  in 
character)  in  so  far  as  it  gives  the  civil  service  commission  the 
right  to  establish  conditions  under  which  one  may  submit  himself  to 
participate  in  an  examination.   This  is  further  substantiated  by 
the  provision  of  section  H4.6  of  the  Charter  (vhich  deals  specifi- 
cally with  promotive  examinations)  and  which  states  that  in  such 
examinations  the  commission  shall  announce  the  next  lower  rank  or 
ranks  "from  which  the  promotion  will  be  made." 

In  the  case  of  Fitzgerald  v.  Civil  Service  Commission, 
(Superior  Court  S.P.  7  3596(32,  and  not  involving  any  promotions  in 
the  uniformed  forces  of  either  the  police  or  fire  department)  Judge 
Harry  J.  Neubarth,  in  a  written  opinion  rendered  on  January  16, 
1950,  in  discussing  whether  all  persons  within  a  next  lower  rank  or 
ranks  had  to  be  permitted  to  participate  in  a  promotive  examination, 
said: 

"If  the  spirit  of  Civil  Service  is  kept  in  mind,  it 
would  seem  that  it  is  not  important  whethec  all  persons 
within  the  rank  must  meet  the  requirements  of  an  examina- 
tion for  it  to  be  promotional,  but,  rather,  whether  there 
is  a  'next  lower  rank'  from  which  qualified  persons  within 
the  city  service  may  be  promoted. 

"If  there  are  persons  within  the  city  service  who  are 
qualified  and  in  a  next  lower  rank  or  ranks,  then  an  oppor- 
tunity should  be  offered  to  these  people  to  advance  with 
civil  service  ..." 

It  would  thus  appear  that  all  persons  in  a  next  lower  rank  or  ranks 
\o  uld  not  have  to  be  permitted  to  participate  in  a  promotive  ex- 
amination.  (II4.6,  Charter). 

It  W3 uld  further  appear  that  the  Civil  Service  Commission 
would  have  the  right,  in  both  entrance  and  oromotive  examinations, 
to  fix  reasonable  "conditions"  under  vhich  applicants  may  take 
civil  service  examinations.   (ll+U  charter). 

Reasonable  standards  of  training,  education  and  experience 
would  constitute  proper  "conditions"  that  the  Civil  Service  Com- 
mission might  establish  for  applicants  to  participate  in  an  entrance 
or  promotive  examination.   As  was  said  by  the  District  Court  of 
Appeal  in  the  recent  case  of  Terry  v.  Civil  Service  Commission 
(1952)  108  A.C.A.  1009,  1015  (involving  our  San  Francisco  charter): 

"The  commission  correctly  argues  that  under  section 
1L|1|.  it  has  the  right  to  adopt  rules  and  regulations  fixing 
the  conditions  under  which  applicants  may  take  civil 
service  examinations.   Undoubtedly  the  establishment  of 
educational  requirements  for  certain  positions,  where 
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"reasonably  justified,  is  well  within  the  power  of  the 
commission.   It  is  conceded  that  the  requirement  of  a 
college  education  for  applicants  to  take  the  examination 
for  playground  director  is  a  reasonable  exercise  of  this 
power.   But  any  rule  adopted  by  the  commission  must  be 
reasonable  and  not  operate  to  discriminate  unreasonably 
between  qualified  applicants." 

It  must  be  emphasized  that  at  all  times  the  "conditions"  es- 
tablished by  the  Civil  Service  Commission  to  the  taking  of  examina- 
tions must  be  "reasonable".  This  is  all  the  more  necessary  in  the 
case  of  "promotive"  examinations  where,  as  the  court  said  in  the 
case  of  Allen  v.  McKinley,  18  Cal.  (2)  697,  705: 

"Efficiency  is  secured  in  the  knowledge  on  the  part 
of  the  employee  that  promotion  to  higher  positions  when 
vacancies  occur  will  be  the  reward  of  faithful  and  honest 
service.   Provisions  such  as  section  llj.6  of  the  charter, 
that  promotional  examinations  shall  be  held  when  practicable, 
are  intended  to  promote  efficiency  among  public  employees." 

In  considering  the  "conditions"  established  by  the  Civil  Ser- 
vice Commission,  in  connection  with  "promotive"  examinations,  and 
their  effect  upon  the  ability  of  the  Commission  to  hold  a  promotive 
examination  in  any  case,  consideration  should  also  be  given  to 
language  contained  in  Allen  v.  McKinley,  18  Cal. (2)  697,  706,  as 
follows: 

"Section  li+6  of  the  charter,  supra,  constitutes  a  limit- 
ation on  the  discretion  of  the  Commission.  Where  it  is 
practicable  to  hold  a  promotional  examination,  such  examina- 
tion must  be  given.   In  determining  whether  it  is  practicable 
to  give  such  an  examination  the  Commission  has  not  an  un- 
controlled discretion.   If  such  an  examination  is  not  to  be 
given,  a  valid  reason  why  not,  must  exist.  When  the  Com- 
mission's action  is  challenged,  and  the  petitioner  produces 
a  prima  facie  case  that  a  promotional  examination  is  practic- 
able, the  burden  is  on  the  Commission  to  justify  its  action." 

With  the  above  considerations  in  mind,  and  excluding  promot- 
ions in  the  uniformed  forces  of  the  police  and  fire  departments, 
your  inquiries  are  answered  as  follows: 

1).   In  announcing  promotional  examinations,  the  Civil  Service 
Commission  may  establish  "reasonable"  minimum  qualifications  of 
education,  experience  and  training  which  must  be  possessed  by  ap- 
pointees in  the  designated  lower  rank  or  ranks  as  a  prerequisite 
for  admission  to  the  promotional  examination. 

2).  These  minimum  requirements  may  be  amended  or  increased  in 
subsequent  examinations  for  promotion  to  the  same  classification 
if,  in  the  reasonable  exercise  of  the  judgment  of  the  Civil  Service 
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Commission,  it  determines  that  such  action  is  required  to  supply 
adequate  employees  for  the  City's  requirements. 

3). In  such  cases  there  would  be  no  prohibition  aginst  the  estab- 
lishment of  such  "reasonable"  standards  of  education,  experience 
and  training--even  though  the  effect  might  be  of  barring  from  such 
promotional  examinations  persons  wi  o  might  have  been  eligible  to 
compete  in  earlier  examinations  for  the  same  classification. 

i|).  While  there  is  no  law  that  grants  to  employees  in  any  classi- 
fication any  vested  right  to  compete  for  promotion  to  any  other 
classif ication--the  discretion  which  the  Civil  Service  Commission 
is  accorded,  under  section  IJ4.6  of  the  charter,  has  been  restricted 
as  set  forth  in  the  case  of  Allen  v.  McKinley,  18  C.(2)  697,  706,  as 
follows: 

"'Section  II4.6  of  the  charter,  supra,  constitutes  a  limita- 
tion on  the  discretion  of  the  Commission.  Where  it  is  pract- 
icable to  hold  a  promotional  examination,  such  examination 
must  be  given.   In  determining  whether  it  is  practicable  to 
give  such  an  examination  the  Commission  has  not  an  uncontrolled 
discretion.   If  such  an  examination  is  not  to  be  given,  a  valid 
reason  why  not,  must  exist.   When  the  Commission's  action  is 
challenged,  and  the  petitioner  produces  a  prima  facie  case 
that  a  promotional  examination  is  practicable,  the  burden  is 
on  the  Commission  to  justify  its  action  .  .  .  '" 

This  opinion  supplements  the  opinion  heretofore  rendered  to 
you,  on  May  2,  19!?1  (No.  365)*  on  this  same  general  subject  matter. 

You  are  thus  advised  in  connection  with  your  inquiries  as 
submitted. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 
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OPINION  NO.  561+  NOT  ISSUED 


OPINION  NO.  565 
June  26,  1952 

SUBJECT:  TIME  FOR  HOLDING  HEARING  TO  DETERMINE  WHETHER 
CHARGES  SHALL  BE  PILED  AGAINST  MEMBER  OF  FIRE 
DEPARTMENT  -  ELMER  F.  JORDAN 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Your  opinion  is  herewith  respectfully  requested  in 
the  case  of  a  member  of  this  department  who  is  at  present 
suspended  from  duty  for  a  violation  of  the  Rules  and  Regu- 
lations of  the  San  Francisco  Fire  Department  under  the 
following  circumstances: 

"Elmer  F.  Jordan  is  a  regular  member  of  the  San 
Francisco  Fire  Department. 

"On  October  3»  1951 >  he  was  suspended  from  duty  for 
violation  of  the  Rules  and  Regulations  governing  the  depart- 
ment, to  wit:   being  under  the  influence  of  intoxicating 
liquor  while  on  duty. 

"This  suspension  was  reported  to  the  Board  of  Fire 
Commissioners  at  their  next  regular  meeting  held  on  October 
10,  195l#  but  due  to  the  fact  that  the  accused  was  not 
present,  the  Board  ordered  that  the  complaint  be  laid  over 
until  he  can  be  present. 

"On  October  7,  1951,  while  off  duty  under  suspension 
from  this  department,  he  was  arrested  for  drunkeness  and 
battery  and  on  October  8,  1951,  be  was  tried  in  Municipal 
Court  $10,  convicted  and  sentenced  to  serve  six  months  in 
the  County  Jail,  with  one  day  suspended. 

"On  December  2k>    1951 ,  be  was  placed  on  parole  with 
one  year  probation,  but  on  December  25 *  1951  he  was  re- 
arrested on  a  new  drunkeness  and  battery  charge. 

"On  December  26,  1951  he  was  tried  on  the  new  charge, 
convicted  and  his  parole  was  revoked  and  he  received  an 
additional  sentence  of  six  months  in  the  County  Jail,  both 
sentences  to  run  concurrently.  He  is  now  confined  in  the 
County  Jail  and  it  is  anticipated  that  he  will  not  be  re- 
leased until  May  29,  1952. 
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"His  present  status  is  that  he  is  under  suspension 
from  the  department  since  October  3»  195l»  that  a  complaint 
is  pending  against  him  but  no  formal  charges  have  been 
filed  to  date  and  that  the  normal  disciplinary  procedure 
of  the  fire  department  to  clarify  his  present  status 
cannot  be  anticipated  to  occur  before  the  early  part  of 
June,  1952* 

"The  question  is:   Is  the  deferment  of  further  action 
in  his  case  by  the  fire  department,  until  he  is  at  liberty 
to  appear  in  answer  to  the  complaint  in  violation  of  the 
provisions  of  Section  155  of  the  Charter  of  the  City  and 
County  of  San  Francisco  which  limits  suspensions  to  three 
months,  after  trial  and  hearing  by  the  Commissioners  and 
if  so,  what  is  the  proper  procedure  in  this  case?" 

OPINION 

Section  155  of  the  charter  provides  as  follows: 

"SECTION  155 •   Members  of  the  fire  or  the  police 
department  guilty  of  any  offense  or  violation  of  the 
rules  and  regulations  of  their  respective  departments, 
shall  be  liable  to  be  punished  by  reprimand,  or  by  fine 
not  exceeding  one  month's  salary  for  any  offense,  or  by 
suspension  for  not  to  exceed  three  months,  or  by  dismissal, 
after  trial  and  hearing  by  the  commissioners  of  their  res- 
pective departments. 

"Members  of  either  department  shall  not  be  subject  to 
dismissal,  nor  to  punishment  for  any  breach  of  duty  or  mis- 
conduct, except  for  cause,  nor  until  after  a  fair  and  im- 
partial trial  before  the  commissioners  of  their  respective 
departments,  upon  a  verified  complaint  filed  with  such 
commission  setting  forth  specifically  the  acts  complained  of, 
and  after  such  reasonable  notice  to  them  as  to  time  and  place 
of  hearings  as  such  commission  may,  by  rule,  prescribe.  The 
accused  shall  be  entitled,  upon  hearing,  to  appear  personally 
and  by  counsel;  to  have  a  public  trial;  and  to  secure  and  en- 
force, free  of  expense,  the  attendance  of  all  witnesses  nec- 
essary for  his  defense." 

The  pertinent  Rules  and  Regulations  of  the  Fire  Department 
provide,  generally,  as  follows: 

Rule  lj.32  authorizes  the  Chief,  the  Deputy  Chief,  Assistant 
Chiefs  and  Battalion  Chiefs  to  suspend  from  duty  any  sub- 
ordinate officer  or  member  for  any  violation  of  the  Rules 
and  Regulations  or  orders  of  the  Department. 
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Rule  ii.33  provides  as  follows:   "When,  in  their  opinion, 
the  offense  is  not  sufficiently  serious  to  warrant  immed- 
iate suspensi  on,  those  having  the  power  to  suspend  shall, 
in  lieu  thereof,  submit  a  formal  complaint  in  writing  to 
the  Chief." 

Rule  lj.35  provides  that  whenever  a  member  is  suspended 
a  written  report  should  be  submitted  through  normal  channels 
to  the  Chief  containing  all  the  facts  concerning  the  violation. 

Rule  I4.36  provides  as  follows:   "When  the  Chief  receives 
such  complaints  and  reports,  he  shall  review  the  same  and  if 
he  deems  them  to  be  of  sufficient  substance,  he  shall  forward 
them  to  the  Commission  at  their  next  regular  meeting.   The 
Commission  shall  then  conduct  a  hearing  to  determine  whether 
charges  shall  be  filed  against  the  member  who  committed  the 
violation.  When  charges  are  filed  against  a  member,,  the 
Commission  shall  be  governed  by  Section  155  of  the  Charter." 

Rule  UhO   provides  as  follows:   "Members  of  the  Department 
charged  with  any  violation  of  the  Rules  and  Regulations  or 
orders  and  who  are  ordered  to  appear  before  the  Commission 
shall  be  notified  of  the  time  and  place  of  the  trial  of  such 
charges  at  least  three  days  prior  to  the  date  of  the  trial. 
The  notification  shall  be  in  writing  and  in  the  event  that 
the  defendant  cannot  be  contacted  or  found,  the  notice  shall 
be  sent  via  registered  mail  to  his  last  knowi  address  as 
listed  in  the  records  of  the  Department." 

Rule  UU6  provides,  in  part,  as  follows:   "Violations  of 
the  Rules  and  Regulations  listed  under  the  following  headings 
shall  be  considered  sufficient  cause  for  suspension  or  the 
filing  of  a  formal  complaint.  When  preparing  charges,  of- 
fenses shall,  if  possible,  be  designated  according  to  the 
following  headings: 

Indulging  in  or  Being  under  the  Influence 
of  Intoxicants," 

Section  155  of  the  Charter  makes  it  clear  that  members  of  the 
fire  or  police  departments  guilty  of  any  offense  or  violation  of  the 
rules  and  regulations  of  their  respective  departments  cannot  be 
dismissed  or  punished  for  any  breach  of  duty  or  misconduct,  except 
for  cause,  nor  until  after  a  f alr_ and  impartial  trial  before  the 
Commissioners  of  their  respective  departments,  etc. 

This  same  provision  of  the  Charter  defines  "punishment"  as 
follows: 

"Members  of  the  fire  or  the  police  department  guilty  of 
any  offense  or  violation  of  the  rules  and  regulations  of  their 
respective  departments,  shall  be  liable  to  be  punished  by 


"reprimand,  or  by  fine  not  exceeding  one  month's  salary 
for  any  offense,  or  by  suspension  for  not  to  exceed  three 
months,  or  by  dismissal,  after  trial  and  hearing  by  the 
commissioners  of  their  respective  departments." 

In  reading  the  Rules  and  Regulations  of  the  Fire  Department  and 
Section  155  of  the  Charter,  it  is  evident  that  while  an  officer  or 
member  of  the  department  may  be  immediately  suspended  (as  provided 
for  in  the  Rules  where  the  circumstances  warrant),  for  the  punish- 
ment to  ultimately  stand  it  must  be  imposed  by  the  Commission  based 
upon  a  verified  complaint  filed  with  them,  and  after  the  holding  of 
an  impartial  trial  as  set  forth  in  section  155  of  the  charter. 

With  these  views  in  mind  let  us  now  look  at  the  matter  of 
Elmer  F,  Jordan,  which  is  the  subject  of  your  request.  Apparently 
Mr.  Jordan  was  immediately  suspended  on  October  3»  1951 »   under  the 
provisions  of  Rule  1+32  of  the  Fire  Department.  A  report  thereon 
was  duly  submitted  to  the  Chief  under  the  provisions  of  Rule  lj-35  of 
the  Department,  and  the  fact  of  the  suspension  reported  to  the  Fire 
Commission  on  October  10,  1951 •  However,  the  Fire  Commission  has 
never  conducted  a  hearing  thereon  (as  called  for  by  Rule  ij.36  of  the 
Department)  to  determine  whether  charges  should  be  filed  against 
Elmer  F.  Jordan;  hence  such  a  hearing  should  be  held  and  conducted 
as  soon  as  possible,  under  all  the  ciroumstances  of  this  case.  The 
delay  in  holding  this  hearing  has  apparently  been  due  to  the  pecul- 
iar circumstances  surrounding  this  particular  case.  This  delay  in 
no  way  divests  the  Commission  of  its  power  andauthority  to  duly 
conduct  such  a  hearing  in  accordance  with  the  provisions  of  the 
Rules  and  Regulations  of  the  Fire  Department. 

Should  the  Fire  Commission,  after  conducting  such  a  hearing, 
determine  that  charges  are  to  be  filed  against  Elmer  F.  Jordan,  and 
charges  are  actually  filed,  then  the  Commission  shall  be  governed 
by  Section  155  of  the  Charter  (see  Section  155  of  the  Charter  and 
Rule  I4.36  of  the  Fire  Department).   If  upon  such  a  hearing  and  trial 
the  Commission  should  find  Elmer  F.  Jordan  guilty  of  the  offense 
charged  and  elect  to  punish  him  by  suspension  (as  is  the  subject 
of  your  inquiry)  --  such  suspension  would  commence  as  of  the  date 
of  the  immediate  suspension  (which  in  this  case  was  October  3» 
195D. 

You  are  therefore  advised  that  the  Fire  Commission  has 
authority  to  conduct  a  hearing  as  soon  as  possible  to  determine 
whether  charges  shall  be  filed  against  Elmer  F.  Jordan,  as  provided 
for  by  Rule  ^36  of  the  Fire  Department.   If  the  Fire  Commission 
should  thereupon  determine  that  charges  are  to  be  filed,  and 
charges  are  actually  filed,  then  the  Commission  must  proceed  and 
be  governed  by  the  provisions  of  Section  155  of  the  Charter.   If 
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the  Commission  were  to  find  Jordan  guilty  of  the  offense  charged 
and  elected  to  punish  him  by  suspension- -such  suspension  vo  uld 
commence  as  of  the  date  of  the  immediate  suspension  (which  in  this 
case  would  be  October  3*  1951 )• 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  Edward  P.  Walsh,  Chief  of  Department 
San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco 


NSW 


Opinion  No.   566 
June  30,    19 £2 


SUBJECT-      FRANCHISE   TO   PACIFIC    TELEPHONE  AND   TELEGRAPH  COMPANY 
'       OBLIGATION  TO  CONSTRUCT   TWO  CONTINUOUS  DUCTS  FOR  THE 
BENEFIT   OF  CITY  AND   COUNTY  OF   SAN  FRANCISCO   UPON 
EACH  STREET    IN  WHICH   PACIFIC   TELEPHONE  AND   TELEGRAPH 
C OMPANY  CONSTRUCTS   OR  MAINTAINS   UNDERGROUND  CONDUITS . 


Dear  Sir: 

You  have,  as  follows,  requested  my  opinion: 

"The  existing  franchise  granted  to  the  Pacific 
Telephone  and  Telegraph  Company  expires  on  October  3* 
1956. 

"Bill  No.  3305,  Ordinance  No.  3018  N.S.,  Sec.  kt 
reads  in  part  as  follows: 

"'Also,  without  cost  or- expense  to  the  City  and 
County  of  San  Francisco,  The  Pacific  Telephone 
and  Telegraph  Company  shall  furnish,  through 
each  street  in  which  it  constructs  or  maintains 
underground  conduits,  two  continuous  ducts  in 
which  the  said  City  and  County  of  San  Francisco 
may  install  and  maintain  wires  and  cables  for 
low  voltage  electric  circuits.' 

"In  a  recent  street  widening,  the  Pacific  Tele- 
phone and  Telegraph  Company  installed  a  blocking 
system  thereby  eliminating  an  underground  conduit 
which  should  provide  facilities,  if  and  when, 
required  by  the  Department  of  Electricity.  This 
is  provided  for  by  the  ordinance  above  referred 
to.   It  could  be  that  the  Telephone  Company 
decided  on  the  block  plan  to  avoid  its  obligation 
of  installing  street  conduits  for  the  use  of  the 
City  as  required  by  Section  l\   °f  Ordinance  No.  3018 
U.S.  which  clearly  states  that  conduits  shall  be 
provided  throughout  each  street  in  which  it  con- 
structs or  maintains  conduits. 
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"May  I  have  your  opinion  as  to  whether 
the  Telephone  Company  is  within  its  right 
in  changing  from  street  conduit  to  block 
conduit  without  violating  its  franchise 
rights." 

In  explanation  of  the  term  "blocking  system"  mentioned 
in  the  foregoing  request  for  opinion,  I  find  that  this  term,  as 
it  is  employed  by  The  Pacific  Telephone  and  Telegraph  Company, 
designates  the  running  of  a  single  lateral  duct  beneath  the 
sidewalk  area  (as  distinguished  from  the  street  area  for 
vehicular  traffic)  to  serve  one  or  more  blocks. 

I  am  informed  that,  in  a  recent  instance,  the 
Department  of  Electricity  demanded  the  installation' of  a  duct 
in  Woods ide  Avenue  for  the  benefit  of  the  City  when  Woodside 
Avenue  was  made  an  underground  district.  The  Company  refused 
to  do  so.  Two  questions  appear:   (1)  whether  this  so-called 
"blocking  system"  is  within  the  language  of  the  ordinance 
which  speaks  of  the  construction  and  maintenance  of  under- 
ground conduits  in  streets,  and  (2)  whether  the  construction 
of  a  single  conduit  by  the  Telephone  Company  brings  about 
obligation  under  the  ordinance. 


OPINION 


■  1.   In  examination  of  the  terms  of  the  ordinance  you 
have  quoted,  which  is  in  consent  by  the  City  and  County  of 
San  Francisco  to  the  transfers  of  franchises  from  Bay  Cities 
Home  Telephone  Company  and  Home  Long  Distance  Telephone 
Company  to  The  Pacific  Telephone  and  Telegraph  Company,  we  find 
that  this  is  the  only  section  which  applies  to  this  particular 
subject  matter.  This  ordinance  sets  forth  various  conditions 
attached  to  this  consent,  inclusive  of  the  above  requirement 
you  have  quoted  as  to  the  construction  of  ducts  for  the  bene- 
fit of  the  City  and  County  of  San  Francisco. 

It  is  my  opinion  that  The  Pacific  Telephone  and 
Telegraph  Company  cannot  avoid  the  obligation  thus  created 
under  the  terms  of  the  ordinance  by  the  device  of  placing 
conduits  in  the  sidewalk  area.  Unquestionably,  the  word 
"street"  as  used  in  the  consent  to  transfers  of  franchises, 
is  employed  in  the  sense  of  the  constantly  recurring  judicial 
definition,  inclusive  of  the  sidewalk  area. 
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In  VANDERHURST  v.  THOLCKE  (1896),  113  Cal.  1L\7 , 
k%   Pac.  266,  35  L.R.A.  267,  the  action  was  to  enjoin  the 
authorities  from  the  removing  of  trees  growing  upon  the  side- 
walk in  front  of  plaintiff's  premises.   The  defendants  were 
proceeding  upon  the  theory  that  these  trees  constituted  a 
nuisance.   The  Supreme  Court  referred  to  the  section  of  the 
Charter  of  the  City  of  Salinas  which  gave  control  of  the 
streets  to  the  common  council  with  accompanying  authority  to 
remove  nuisances.   Upon  the  basis  of  this  charter  authority, 
the  Court  ruled  (middle  of  p.  lfjo  of  113  Cal.): 

"Under  this  grant  of  power  there  can  be 
no  question  that  the  city  authorities  can, 
and  it  is  their  duty  to,  cause  the  removal 
of  anything  constituting  an  obstruction  to 
the  streets  and  sidewalks  (the  latter  being 
a  part  of  the  street)  and  abate  it  as  a  nui- 
sance, since  anything  which  is  an  obstruction 
to  the  free  use  of  a  public  street  constitutes 
a  public  nuisance."   (Citing  authorities). 
(Emphasis  ours). 

There  are  various  other  authorities  which  define  the 
word  "street"  as  inclusive  of  the  sidewalk  area. 

MARINI  V.  GRAHAM  (1885), 

o7~Cal.  130,  132,  7  Pac.  1^2: 

"The  sidewalks  of  a  public  street  are 
parts  of  the  street." 

In  accord: 

BONNET  v.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  (ltttttt),       '' 
55  Cal.  230,  231,  3  Pac.  815; 

EX  PARTE  TAYLOR  (1890), 

87  Cal.  91,  %,   25  Pac.  258. 

19  CAL.  JUR.  (Municipal  Corporations)  16, 
sec.  37TT 

"A  street  is  a  public  thoroughfare  or 
highway  in  a  city  or  village.   It  includes 
sidewalks  as  well  as  the  roadway."   (Citing 
authorities ), 
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2,  I  am  further  of  the  opinion  that  the  word  "conduits," 
embodied  in  the  ordinance,  is  comprehensive  of  the  construction 
of  a  single  conduit  at  any  particular  point  and  that  in  such 
instance  the  provision  applies  which  you  have  quoted  from  the 
ordinance  in  consent  to  transfers  of  franchises. 

It  is  stated  in  59  C.J.  986-987,  where  the  authorities 
on  this  subject  are  collected: 

"When  necessary  to  give  effect  to  the  legis- 
lative intent,  words  in  the  plural  number  will 
be  construed  to  include  the  singular.  •  ," 

You  are  therefore  advised  that  The  Pacific  Telephone 
and  Telegraph  Company  is  in  violation  of  its  franchise  in  its 
failure  to  comply  with  the  section  of  the  ordinance  in  grant 
of  franchise  which  you  have  quoted  above.  There  are  various 
remedies  available  to  the  City  of  which  I  am  ready  to  advise 
you  in  the  event  of  continued  noncompliance. 

Respectfully  submitted, 


ADT 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


Opinion  No.  £6  7 
July  1,  19S2 


SUBJECT-   CHARGES  FOR  WATER  SERVICE  BY  SAN  FRANCISCO 
WATER  DEPARTMENT  -  SPECIAL  CONTRACTS  - 
APPLICABILITY  OF  SCHEDULE  OF  RATES  AND 
CHARGES 


Dear  Sir: 

I  am  in  receipt,  as  follows,  of  your  request  for  an 


opinion: 


"In  the  course  of  our  examination  of  the 
San  Francisco  Water  Department  affairs,  it  has 
come  under  notice  that  the  department  has  been 
and  is  currently  furnishing  water  to  various 
consumers,  in  accordance  with  the  provisions 
of  certain  agreements  and  has  rendered  bills 
in  accordance  therewith.  Appended  hereto  is 
a  summary  of  the  agreements. 

"For  approximately  two  decades  the  Public 
Utilities  Commission  has  adopted  and  the  Board 
of  Supervisors  has  ap-oroved  various  schedules 
of  rates  governing  the  operations  of  the  San^ 
Francisco  Water  Department,  the  latest  of  which 
was  approved  by  the  Board  of  Supervisors  under 
its  Resolution  No.  10,665  of  January  2,  1951. 

"A  review  of  the  appended  summary  will  show 
that  the  rates,  if  any,  contained  therein  are  at 
variance  with  the  various  schedules  of  rates,  as 
approved. 

"Will  you  please  furnish  me  with  your  advice 
and  ooinion  as  follows: 

"1.   May  the  San  Francisco  Water  Department 
legally  furnish  water,  to  the  consumers 
affected,  under  the  terms  and  conditions 
of  the  various  agreements,  or, 

"2.  Does  the  schedule  of  rates,  as  adopted 
by  the  Public  Utilities  Commission  and 
approved  by  the  Board  of  Supervisors, 
apply  to  the  consumers  affected. 


2. 

"Your  early  attention  to  this  request 
will  be  greatly  appreciated  because  of  the 
effect  it  may  have  on  our  examination  of  the 
San  Francisco  Water  Department  affairs." 

Attached  to  your  request  is  a  summary  of  contracts  entered 
into  between  Spring  Valley  Water  Company  and  various  consumers 
of  water.   Host  of  these  contracts  are  of  ancient  date,  from 
the  years  I883-I888.  With  the  exception  of  a  contract  presently 
mentioned,  these  contracts  were  entered  into  solely  by  Spring 
Valley  Water  Comoany.   In  some  instances,  free  water  is  pro- 
vided for;  in  other  instances,  a  charge  is  agreed  to  somewhat 
less  than  the  current  rates  imposed  by  the  Schedule  of  Rates 
and  Charges  of  the  San  Francisco  Water  Department . 

These  agreements  were  executed  by  the  Spring  Valley 
Water  Comoany  in  exchange  either  for  the  acquisition  of  water 
rights  or  for  rights  of  way  for  pipe  lines,  within  the  Peninsula 
area  or  Alameda  County. 

The  only  occasion  where  the  City  and  County  of  San 
Francisco,  or  its  Water  Department,  participated  in  a  like 
transaction  was  in  an  agreement  with  the  California  Toll  Bridge 
Authority  having  jurisdiction  over  the  Bay  Bridge.   This  was 
executed  on  June  2ij,  1937.   The  agreement  contemplates  a  free 
supoly  of  water  to  various  locations  in  connection  with  the 
Bay  Bridge.   This  agreement  was  executed  in  exchange  for  the 
right  to  utilize  the  Bay  Eridge  for  a  pipe  line  leading  to 
Yerba  Buena  Island  for  the  supply  of  water  at  the  latter  loca- 
tion. 

On  March  3,  1930*  the  City  and  County  of  San  Francisco 
acquired  various  of  the  properties  of  Spring  Valley  Water 
Comoany.   Since  that  date,  the  Water  Department  of  San  Francisco 
has  sut>plied  water  upon  the  terms  of  the  Spring  Valley  contracts 
above  referred  to  and  has  continued  to  recognize  the  obligation, 
if  any,  imoosed  by  the  contract  with  California  Toll  Bridge 
Authority.   The  latter  contract  will  hereinafter  be  made  a 
subject  of  indeoendent  discussion. 

On  pages  lllj-117  of  the  printed  copy  of  the  deed  from 
Spring  Valley  Water  Comoany,  accepted  by  the  City  and  County 
of  San  Francisco,  various  of  the  contracts  referred  to  and 
executed  by  Spring  Valley  Water  Company  are  enumerated,  pur- 
oorting  to  impose  upon  the  grantee  the  obligation  to  comply 
with  these  contracts. 


OPINION  3. 

Considering  your  questions  jointly,  my  response  is  made 
by  the  following  review  of  the  applicable  law. 

The  Controlling  General 
Principle  of  Law. 

Regulation  by  a  public  agency  of  public  utility  rates 
to  the  extent  we  have  it  today  is  of  comparatively  recent 
development.  When  such  regulatory  power  remains  dormant,  con- 
tracts of  the  nature  described  are  entirely  valid  and  are 
therefore  binding  on  both  parties.   However,  when  the  power, 
which  always  exists  in  the  appropriate  regulatory  body,  is 
exercised,  the  terms  of  such  contracts  yield  to  the  rates  pre- 
scribed in  the  rate-fixing  order.  This  general  statement  of 
law  will  be  found  fully  sustained  in  the  authorities  to  follow. 

The  Rate-Fixing  Power  of  the  Public 
Utilities  Commission  of  the  City  and 
County  of  San  Francisco  is  Fully 
Equivalent  in  Legal  Effect  to  the 
Exercise  of  Such  Power  by  Any  Rate- 
Fixing  Body. 

I  have  hereinbefore  mentioned  the  dominant  force  of  a 
rate-fixing  order  upon  such  contracts.   No  confusion  should 
arise  by  reason  of  the  coincidence  that  the  rate-fixing  body, 
in  this  instance,  happens  to  be  the  Public  Utilities  Commission 
of  the  City,  also  having  jurisdiction  over  the  utility  itself. 

By  virtue  of  the  provisions  of  Section  130  of  the 
Charter  of  the  City  and  County  of  San  Francisco,  the  Public 
Utilities  Commission  of  the  City  and  County  of  San  Francisco, 
subject  to  the  Board  of  Supervisors,  is  empowered  to  establish 
water  rates,  as  well  as  the  rates  of  other  utilities  under  its 
jurisdiction.   (The  Board  of  Supervisors  has  the  duty  to  approve 
or  disapprove  and,  in  some  instances,  its  nonaction  for  thirty 
days  operates  as  a  validation  of  the  rates  determined  upon  by 
the  Commission).   In  the  exercise  of  its  power,  the  Public 
Utilities  Commission  of  the  City  and  County  of  San  Francisco  is 
acting  as  a  public  rate-fixing  body  even  though  it  is,  at  the 
same  time,  engaged  in  a  function  as  the  operator  of  the  utility. 
This  was  aptly  said  in 

CONNETT  v.  CITY  OF  JERSEYVILLE 
(CCA.  7,  1914 0 ) , 
110  Fed. (2d)  1015,  1019  (par. (5)): 
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.  . 


.  the  governing  body  of  the 


municipality,  when  fixing  utility  rates 


or  charges,  is  performing  a  public  function 
of  the  municipality  and  acting  as  a  rate  making 
body  as  distinguished  from  its  private  function 
as  owner  and  operator  of  the  utility." 

As  will  be  observed  from  the  authorities  hereinafter, 
the  exercise  of  the  rate-fixing  power  is  in  exercise  of  the 
police  powers.   As  those  authorities  further  hold,  the  utiliza- 
tion of  police  powers  cannot  effectively  be  surrendered. 

The  Authorities  in  California  Definitely  Hold 
'  That  Any  Contracts  of  the  Nature  Described 
Must  Yield  to  Subsequent  Rate  Regulation. 

PINNEY  AND  BOYLE  COMPANY  v. 

LOS  ANGELES  GAS  ETC.  CORP.  ( 19  ll| )  , 

168  Cal.  12,  18,  II4I  Pac.  620, 

Ann.  Cas.  1915  D  i|71,  L.R.A.  1915  C  282. 

This  was  a  suit  to  enforce  the  terms  of  a  contract 
entered  into  between  plaintiff  and  defendant  whereby  plaintiff 
agreed  to  take  for  the  operation  of  its  machinery,  and  defendant 
agreed  to  supply,  electricity  for  that  purpose.  Defendant  was 
engaged  as  a  public  utility  in  the  supply  of  gas  and  electricity 
to  the  inhabitants  of  the  City  of  Los  Angeles.   While  this 
private  contract  between  the  parties  litigant  was  in  existence, 
and  as  the  law  then  permitted,  the  City  of  Los  Angeles,  through 
its  legislative  body,  regulated  and  prescribed  the  rates  which 
the  defendant  public  service  corporation  was  permitted  to 
charge  consumers.  Apparently,  at  the  time  of  the  contract,  the 
rate-fixing  power  had  not  been  exercised  by  the  municipality. 

The  Supreme  Court  held  that  the  fixation  of  rate  thus 
adopted  controlled  over  the  terms  of  the  contract.  The  Court 
ruled  that  a  contract  of  such  a  nature  must  necessarily  yield 
to  a  subsequent  exercise  of  the  rate-fixing  power.   This  was 
upon  the  ground  that  the  parties  are  conclusively  deemed  to 
have  contracted  with  that  result  in  view.   On  this  subject, 
the  Court  said  (top  of  p.  18): 

"A  word  perhaps  should  be  added  touching 
the  asserted  violation  of  the  provision  of 
the  contract  between  the  company  and  plaintiff 
by  the  enforcement  of  the  terms  of  the  regu- 
latory ordinance.   Upon  this  it  is  sufficient 
to  say  that  it  will  be  conclusively  presumed 
that  the  parties  contracted  in  contemplation 
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of  the  power  of  the  proper  board  or  tribunal 
to  fix  rates  in  every  case  where  such  power 
exists  and  may  have  been  thereafter  legally 
exercised." 

Numerous  authorities,  including  those  of  the  United 
States  Supreme  Court,  are  cited  by  the  Court  in  support  of  the 
text  just  quoted. 

It  was  argued  by  the  plaintiff  consumer  in  the  LOS 
ANGELES  GAS  ETC.  CORP.  case  that  the  legislative  body  undertook 
and  had  power  only  to  fix  maximum  rates  to  be  charged  to  the 
public  and  that,  therefore,  a  private  contract  between  the 
customer  and  the  utility  fixing  a  lower  rate  remained  valid  and 
enforceable.   The  Supreme  Court's  answer  was  that  if  such  were 
to  be  the  ruling,  a  primary  purpose  of  rate  regulation  would 
be  thwarted — the  prevention  of  discrimination  among  consumers. 
In  this  connection,  the  Court  stated  (middle  of  p.  15): 

"The  untenableness  of  this  position,  however, 
must  become  apparent  when  a  moment's  consider- 
ation is  given  to  the  fact  that  one  of  the 
primary  and  most  important  objects  to  be 
attained  by  rate  regulation  is  the  prevention 
of  discrimination.   It  must  be  quite  clear 
that  to  hold  that  the  rate-fixing  power  goes 
no  farther  than  to  name  an  amount  beyond  which 
a  charge  may  not  be  made  leaves  the  utmost  room 
for  abuse  by  way  of  favoritism  and  discrimina- 
tion within  that  limit.   It  is,  in  practical 
effect,  a  denial  of  the  existence  of  the  rate- 
fixing  power,  itself," 

A  holding,  identical  to  that  made  in  the  case  which 
has  preceded,  appears  in 

LAV/  v.  RAILROAD  COMMISSION  (1921), 
18I|  cal.  737,  195  Pac.  Lj23, 
111  A.L.R.  2[|9. 

In  that  case,  Law,  a  property  owner,  entered  into  a  contract 
for  the  supply  of  heat,  power  and  illumination  to  his  building. 
Subsequent  to  the  contract,  the  Railroad  Commission  made  an 
order  directing  that  all  steam-heat  consumers  be  charged  upon 
a  schedule  of  rates  approved  in  that  order.   As  to  the  effect 
of  such  order  in  abrogating  rates  previously  fixed  by  private 


contract,  the  Supreme  Court  said  (p.  739,  bottom): 

"There  is  no  longer  any  question  as  to 
the  power  of  a  state  to  fix  rates  for  a  public 
utility  service  which  will  supersede  rates  for 
such  service  previously  fixed  by  private  con- 
tract between  the  consumer  and  the  company. 
It  has  been  conclusively  settled  that  the 
interference  with  private  contracts  by  the 
state  regulation  of  rates  is  but  a  legitimate 
effect  of  a  valid  exercise  of  the  police  power 
which  neither  impairs  the  obligation  of  a 
contract  nor  deprives  of  property  without  due 
process  of  law.   (Atlantic  Coast  Line  Ry. 
Co.  v.  Goldsboro,  232  IT.  S.  $L\Q,   5%B,    (58  L.Ed. 
721,  3^  Sup.  Ct.  Rep.  3&lj,  see,  also  Rose's 
U.  S.  Notes);  Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.,  2l|8  U.  S.  372  (9  A.L.R. 
1[|20,  63  L.Ed.  309,  39  Sup.  Ct.  Rep.  117); 
Southern  Pac.  Co.  v.  Spring  Valley  Water  Co., 
173  Cal.  .291,  (L.R.A.  1917E,  680,  159  Pac.  865) 
Limoneira  Co.  v.  Railroad  Com.,  IJU   Cal.  232, 
(162  Pac.  1033).)   It  is  immaterial  that  peti- 
tioner's contract  was  entered  into  prior  to 
the  enactment  of  the  present  Public  Utilities 
Act  and  the  amendment  thereto  by  which  steam- 
heating  service  was  included  as  a  utility  to  be 
regulated.   If  the  service  contracted  for  was 
devoted  to  public  use  (Allen  v.  Railroad  Com., 
179  Cal.  68  (8  A.L.R.  2I49,  175  Pac.  i|66)), 
the  contract  for  the  service  was  subject  to  the 
exercise  of  the  police  power  and,  the  state 
having  elected  to  confer  upon  the  commission 
the  power  to  prescribe  uniform  rates  for  the 
service,  petitioner  cannot  complain  if  the 
exercise  of  this  poller  results  in  the  practical 
annulment  of  his  private  contract  fixing  com- 
pensation for  a  public  service.   (Producers' 
Transp.  Co.  v.  Railroad  Com.,  251  U.  S.  228, 
(61j  L.  Ed.  239,  IjO  Sup.  Ct.  Rep.  131).)" 

Various  other  decisions  of  the  Supreme  Court  of 
California  are  in  accord. 

LEAVITT  v.  LASSEN  IRRIGATION  COMPANY 
(1909),  157  Cal.  82,  90,  106  Pac.  Lj0l|, 
29  L.R.A.  (M.S.)  213; 
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LIMONEIRA  CO.  v.  RAILROAD  COMMISSION 
(1917),  17l|  Cal.  232,  238, 
162  Pac.  1033. 

The  theory  that  a  contract  for  a  public  utility  rate 
may  be  valid  when  formed,  but  must  thereafter  yield  to  the 
exercise  of  the  rate-fixing  power,  is  well  illustrated  by  the 
ultimate  result  of  litigation  between  the  Southern  Pacific 
Company  and  the  Spring  Valley  Water  Company. 

SOUTHERN  PACIFIC  COMPANY  v.  SPRING  VALLEY 
WATER  COMPANY  (1916), 
173  Cal.  291,  159  Pac.  865. 

This  case  involved  the  following  facts  and  is  particularly 
applicable  in  the  present  instance. 

In  1888,  South  Pacific  Coast  Railway  Company  and 
Southern  Pacific  Company  granted  an  easement  over  certain  prop- 
erty at  Newark,  California,  to  Spring  Valley  Water  Works  for 
the  laying  and  maintenance  of  a  pipe  line.   As  the  conveyance 
recited,  the  consideration  for  it  was  the  free  use  of  water  at 
the  railroad  station  at  Newark  and  for  railroad  purposes,  A 
suit  was  instituted  in  1916  by  the  two  railroad  corporations 
to  establish  their  rights  in  the  free  use  of  water.   It  was 
alleged  that  the  Spring  Valley  Water  Company  (successor  in 
Interest  of  the  grantee)  threatened  to  shut  off  the  water  un- 
less a  reasonable  price  was  paid,  and  the  plaintiffs  sought  an 
injunction  to  prevent  this  step.  At  this  time  (in  1916)  there 
was  no  regulation  of  water  rates  in  Alameda  County  by  any 
public  authority. 

The  Supreme  Court  held  that  the  contract  still  stood 
and  that  the  plaintiffs  were  entitled  to  free  water.   In  reach- 
ing this  decision,  the  Court  did  so  upon  the  following  ground 
(173  Cal.  297,  bottom): 

"Where  the  rates  for  water  devoted  to  public  use 
have  not  been  fixed  by  public  authority,  the 
person  in  charge  of  the  use  and  the  consumer 
may  freely  contract  regarding  the  price  of  ser- 
vice and  the  manner  of  payment,  and  such  contracts 
will  be  deemed  valid  by  the  courts  and  may  be 
enforced  by  any  appropriate  mode." 
(Citing  authorities). 
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This,  of  course,  is  equivalent  to  saying  that,  if  pub- 
lic regulation  ensues  subsequent  to  the  contract,  the  rates 
thereafter  adopted  govern  over  the  rates  fixed  in  the  contract. 
At  a  later  point  in  the  opinion,  the  Court  expressed  the  view- 
point just  mentioned,   (173  Cal.  297»  bottom): 

"It  is  true  as  said  in  the  Leavitt  case, 
that  the  person  in  charge  of  the  public  use  is 
a  trustee  in  charge  of  a  public  trust,  'the 
agent  in  the  execution  of  this  public  trust,*' 
and  that  he  cannot  lawfully  burden  this  trust, 
or  the  property  devoted  to  and  held  for  the  pur- 
poses of  that  trust,  by  imposing  obligations 
upon  himself,  or  burdens  upon  the  property, 
which  destroy  or  impair  the  public  use  or  the 
public  interest  therein.  And  so  he  cannot 
convey  it  away  absolutely  to  private  use,  or 
contract  for  a  preference  to  one  consumer  to 
the  detriment  of  others  in  the  public  use.  Any 
contract  purporting  to  give  such  preference 
in  the  public  use,  or  to  transfer  a  part  of 
the  dedicated  public  supply  to  private  use, 
is  subject  to  revision  by  competent  public  author- 
ity, to  the  end  that  the  public  service  shall 
not  be  unjustly  discriminatory,  or  unreasonable, 
and  that  the  private  use  shall  not  interfere 
with  the  public  use,  and  such  contracts ' may,  by 
such  authority,  be  reformed  accordingly,  to 
make  them  conform  to  the  public  interest." 
(Citing  cases). 

A  sequel  to  the  above  decision  occurred  in  a  proceeding 
before  the  Railroad  Commission, 

Application  of  Spring  Valley  Water 
Company  to  discontinue  oreferencial 
service  to  South  Pacific  Coast  Rail- ' 
way  and  the  Southern  Pacific  Company, 
Vol.  16  Opinions  and  Orders  of 
the  Railroad  Commission  of  Cal- 
ifornia, page  785  • 

Subsequent  to  the  Supreme  Court  decision,  to  which  I 
have  just  referred,  rate  regulation  had  ensued  by  which  the 
State  Railroad  Commission  fixed  the  rate  for  all  customers  of 
Spring  Valley  Water  Company,  including  those  in  Alameda  County, 
California.   In  this  application,  decided  in  1919,  the  Spring 
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Valley  Water  Company  asked  to  be  relieved  of  the  obligation  to 
deliver  this  free  water  at  Newark,  claiming  that  an  unlawful 
discrimination  was  thus  created.   The  opinion  of  the  Railroad 
Commission  quotes  the  language  I  have  set  forth  above  from 
the  Supreme  Court  decision.   Upon  the  basis  of  that  language, 
the  Railroad  Commission  held  that  the  rates  fixed  by  the  public 
authority  were  to  govern. 

It  is  of  interest  to  note  that,  in  the  decision  of  the 
Railroad  Commission,  comment  was  made  that  due  to  the  use  of 
free  water  for  an  extended  length  of  time,  full  compensation 
was  afforded  to  the  grantor.   However,  the  Railroad  Commission 
refrained  from  deciding  the  matter  upon  that,  ground,  but  rested 
the  decision  upon  the  general  principles  of  law  to  which  I 
have  previously  referred. 

The  litigation  just  mentioned  represents  an  extreme 
instance  where  the  whole  consideration  for  a  grant  was  an 
agreement  for  free  water.   Nevertheless,  it  was  held  that  the 
rate  subsequently  determined  upon  by  public  authority  was  to 
govern. 

Obviously,  whether  the  agreement  is  for  free  service 
or  whether  it  is  for  a  lesser  rate  than  subsequently  determined 
upon  by  the  rate-fixing  power,  the  same  principles  of  law  con- 
trol. 

In 

MARKET  ST.  RY.  CO.  v.  PACIFIC  GAS  & 
ELECTRIC  CO.  (Dist.  Ct.,  N.  D.  Cal. 
1925),  6  Fed.  (2d)  633  (Appeal 
dismissed,  271  U.  S.  691,  70  L.Ed.  ll£Zj)» 

both  utilities  had  expressed  their  willingness  to  abide  by  the 
terms  of  a  contract  for  the  supply  of  electrical  energy.   The 
Pacific  Gas  &  Electric  Company  had  applied  to  the  Commission, 
then  known  as  the  Railroad  Commission  of  California,  for  an 
increase  in  rates,  but  excluded  from  its  petition  any  increase 
with  this  particular  consumer.   The  Railroad  Commission,  of 
its  own  initiative,  provided  that  Market  Street  Railway  Company 
should  pay  the  increased  rate  which  the  Commission  granted. 
Judge  Kerrigan,  in  upholding  this  order  of  the  Commission, 
ruled  (p.  635»  middle  of  column  2): 

"The  courts  hold  that  all  contracts  relating 
to  public  service,  entered  into  between  the 
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corporation  operating  a  public  utility  and 
the  private  consumer,  contain  from  the  very 
nature  of  their  subject-matter  an  implied 
reservation  of  the  right  of  the  state  to 
lawfully  exercise  its  police  power  for  the 
general  welfare,  and  that  there  is  no  impair- 
ment of  the  obligations  of  contract  within 
the  guaranties  of  the  state  or  federal 
Constitution,  even  though  said  contract  is 
thereby  rendered  partially  or  wholly  invalid." 
(Citing  authorities). 

There  are  many,  further  California  authorities  in  accord. 

SUTTER  BUTTE  CANAL  CO.  v.  RAILROAD 
COMMISSION  (1927), 
202  Cal.  179,  2^9  Pac.  937 
(Affirmed  (1929)  in  United 
States  Supreme  Court,  279 
u.  s.  125,  73  L.  Ed.  637); 

ANNOTATION  in  7U  L.  Ed.  at  p.  305 
(bottom).   (Citing  additional 
California  cases). 


The  Authorities  in  Other  Jurisdictions 
Are  in  Accord  with  Those  in  California. 

The  California  cases  appear  so  definite  that  it  would' 
unduly  lengthen  this  opinion  were  I  to  discuss,  in  any  detail, 
the  authorities  of  outside  jurisdictions.   It  is  sufficient  to 
state  that  there  is  an 

ANNOTATION  in  7i|  L.  Ed.  23k, 

wherein  the  cases  on  this  subject  are  exhaustively  reviewed. 
The  numerous  authorities  therein  presented  confirm  the  con- 
clusions:  (1)  that  public  regulation  of  utility  rate  is  a 
function  within  the  police  power;  (2)  that  exercise  of  the 
police  power,  in  future  action,  cannot  be  contracted  away; 
(3)  that  every  contract  purporting  to  fix  a  rate  between  utility 
and  customer  must  be  taken  to  contemplate  future  exercise  of 
the  rate-fixing  power;  (I4)  that,  consequently,  every  such  con- 
tract is  subject  to  exercise,  thereafter,  of  the  rate-fixing 
power . 


11. 


There  is  an  additional  line  of  authority  laying  stress 
upon  the  right  of  a  municipality,  when  vendee  from  the  con- 
tracting utility,  to  disregard  the  rates  theretofore  fixed  by 
the  private  utility  with  its  customer  and  impose  the  rate 
determined  upon  by  public  regulation. 

CUDAHY  PACKING  CO.  v.  OMAHA 

(CCA.  8,  1928),  2l|  Fed. (2d)  3- 
(Certiorari  denied  (1928)  in 
United  States  Supreme  Court, 
278  U.  S.  601,  73  L.Ed.  530) j 

LAMAR  v.  WILEY  (Colo.  1926), 
2lj8  Pac.  1009. 

The  CUDAHY  PACKING  CO.  case  (Supra)  applies  this  stated 
doctrine  to  a  situation  even  where  the  purchasing  city  has 
specifically  agreed  with  its  vendor  to  assume  all  contracts  of 
such  nature. 


Any  Remedy  Possessed  By  The  Contracting 
Consumers  Is  Of  Scant  Significance. 

In  the  preparation  of  this  opinion,  I  have  not  been 
unmindful  of  possible  consequences  ensuing  to  the  City  by  reason 
of  the  disregard  of  the  contracts  under  consideration. 

It  is  of  importance  to  observe  that  the  City  would,  in 
no  event,  be  deprived  of  the  water  rights,  rights  of  way  or 
other  properties  acquired  through  the  medium  of  such  contracts. 
Doubtless,  the  general  rule  prevails  that  a  public  utility 
(in  this  instance,  the  City)  cannot  be  deprived  of  property 
utilized  in  utility  service,  of  which  it  is  in  possession. 

GURIISEY  v.  NORTHERN  CALIFORNIA 
POWER  CO.  (1911), 
160  Cal.  699,  709  (middle), 
117  Pac.  906,  36  L.R.A.  (N.S.)  185. 

At  the  most,  therefore,  the  consumer  would  be  relegated 
to  an  action  for  damages  upon  the  theory  that  such  consumer, 
through  abrogation  of  the  contract,  had  been  deprived  of  a 
portion  of  the  consideration  (free  water  or  discount  rate  with- 
out limitation  as  to  time)  assured  to  him  through  transfer  of 
the  particular  property. 
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There  are  several  answers  to  such  character  of  claim. 

The  dictum  in  the  SPRING  VALLEY  ca3e  has  been  previously 
observed.  (Supra,  p.  8).   This  is  to  the  effect  that  the  func- 
tioning of  a  free  water  supply  (or  supply  at  a  discount  rate) 
for  a  long  number  of  years  may  itself  measure  full  consideration. 
Such  would  be  particularly  true  with  respect  to  the  a-icient 
contracts  entered  into  by  the  Spring  Valley  Water  Company,  dating 
as  far  back  as  1883. 


Another  reply  to  sue 
in  an  analysis  of  the  true  b 
contractual  terms  must  yield 
the  parties,  at  the  time  of 
in  recognition  of  the  possib 
(Vide,  the  opinion  of  Judge 
RAILWAY  CO.  case,  Supra,  p. 
highly  doubtful  that  tfhere  I 
for  compensation,  even  thoug 
recognized  as  valid. 

In  the 


h  claim  for  compensation  is  found 
asis  of  the  general  rule — that 

to  public  regulation.   It  is  that 
the  contract,  must  be  held  to  covenant 
ility  of  rate  regulation  thereafter. 
Kerrigan  in  the  MARKET  STREET 
9).   If  this  be  true,  then  it  is 
s  any  present,  justifiable  claim 
h  the  contract  is  no  longer  to  be 


ANNOTATION  in  11+  A.L.R.  2lj9, 

authorities  are  collected  x^hich  hold  that,  on  abrogation  of  such 
contract,  the  most  the  person  contracting  in  this  manner  with 
the  utility  can  accomplish  is  by  way  of  an  action  for  damages 
for  compensation  in  any  remaining  amount  representing  the  value 
of  the  property  transferred.  I  think  that  such  action  would, 
in  these  instances,  be  subject  to  successful  defense,  for  the 
reasons  heretofore  stated. 

The  Contract  Between  City  and  County 
of  San  Francisco  And  California  Toll 
Bridge  Authority. 

This  is  the  only  contract  entered  into  between  the  City 
and  County  of  San  Francisco  and  a  consumer  providing  either  for 
a  reduced  rate  or  free  water.   In  this  instance,  the  contract 
was  for  free  water.   The  consideration  therefor  was  the  consent 
to  the  installation  of  a  pipe  line  upon  the  Eay  Bridge  for 
delivery  of  water  from  San  Francisco  to  a  point  on  Yerba  Buena 
Island. 


That  this  contract  was  executed  (in  1937)  at  a  time 
when  rate  regulation  was  in  force  under  Section  130  of  the 
1932  Charter  is  an  immaterial  factor.   The  cases  hold  that 
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such  a  contract  must  yield,  in  the  rates  therein  provided  for, 
to  the  general  schedule  applicable  to  all,  whether  the  contract 
is  executed  either  prior  to  or  subsequent  to  the  exercise  of 
rate  regulation. 

TRABER  v.  RAILROAD  COMMISSION  (1920), 
183  Cal.  30I4,  312  (o),  191  Pac.  366. 

For  additional  authorities,  including  those  of 
California,  see 

ANNOTATION  in  71}  L.  Ed.  232+,  333 

(middle  of  column  1). 

The  Public  Utilities  Commission  of  the  City  and  County 
of  San  Francisco  possesses  authority  from  the  State  to  act  as 
a  rate-fixing  body  over  its  own  utilities  and  as  a  representa- 
tive of  the  State.   Therefore,  the  following  authorities  are 
in  point: 

CAMINETTI  v.  PAC .  MUTUAL  L.  INS.  CO. 
(191*3),  22  Cal.  (2d)  3kk,    362  (16), 
139  Pac.  (2d)  908: 

"...  the  state  cannot  abdicate  or  bargain 
away  its  police  pox;er  even  by  express  grant." 

In  accord: 

SUTTER  BUTTE  CANAL  CO.  v.  RAILROAD 
COMMISSION  (1927),  (Supra), 

202  Cal.  179,  259  Fac.  937, 
Affirmed  (1929)  in  United 
States  Supreme  Court,  279  U.  S. 
125,  73  L.  Ed.  637; 

WHEELER   v.    GREGG   (19^9), 

90  Cal.   Apo.    (2d)    3U°»   367    (ll|), 

203  Pac.    (2d)    37. 

If  any  charge  be  claimed  for  the  right  to  maintain  a  pipe 
line  upon  the  Bay  Bridge,  based  upon  present  non-recognition  of 
the  contract,  the  principles  above  mentioned  control,  together 
with  additional  factors  I     have  in  mind,  but  which  may  presently 
be  eliminated  from  discussion. 
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You  are  therefore  advised  that  all  of  the  contracts 
hereinbefore  mentioned  are  subject  to  the  uniform  rates  and 
charges  now  in  effect,  as  provided  for  in  the  current  Schedule 
of  Rates  and  Charges  of  the  Water  Department. 

Alive  to  immediate,  financial  consequences  which  may 
result  from  the  application  of  the  foregoing  rules  of  law,  I 
have  arrived  with  reluctance  at  these  conclusions.   However, 
in  view  of  the  unanimity  of  the  decisions,  I  could  not  justify 
any  other  answers  to  the  questions  put. 

Respectfully  submitted, 


ADT 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  H.  D.  Ross 

Controller  of  the 

City  and  County  of  San  Francisco 
Room  109,  City  Hall 
San  Francisco  2,  California 


Opinion  No.   5&8 
June  30,   1952 

SUBJECT:      LEGALITY  OP  AN  ORDINANCE  REQUIRING  DEPARTMENTS  TO   PUT 
INTO  EFFECT   PRACTICES  AND    PROCEDURES  RECOMMENDED  BY 
THE  MUNICIPAL  GOVERNMENT  ADVISORY  COMMITTEE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"At  its  meeting  to  be  held  on  June  30,  1952,  the  Board 
of  Supervisors  will  renew  Its  consideration  of  a  proposed 
resolution  which  contemplates  dissolution  of  the  Municipal 
Government  Survey  Advisory  Committee. 

"In  connection  therewith  the  Board  respectfully  re- 
quests that  you  inform  it  as  to  whether  or  not  it  may,  pur- 
suant to  charter  provisions  authorizing  promulgation  of  an 
administrative  code,  enact  an  ordinance  whioh  would  require 
all  departments  of  the  City  and  County  government  to  put 
into  effect  whatever  suggested  practices  and  procedures  have 
been  recommended  by  the  Municipal  Government  Survey  Advisory 
Committee." 

OPINION 

The  Municipal  Government  Survey  Advisory  Committee  has  under- 
taken and  completed  surveys  of   the  Department  of  Public  Works,   the 
Purchasing  Department,  Real  Estate  Department  and  Controller' s  off ioe 
"with  special  reference  to   accounting  and  budgeting  methods  and  pro- 
cedures"  and  a   survey  concerning  records  and  management  relative  to 
"controls  on  recording  making,   filing,    selective  records  preserva- 
tion and  disposal".     The  committee  has  submitted  a  report  in  connec- 
tion with  each  survey.     Each  report  contains  a  numba?    of   specific  re- 
commendations concerning  various  matters  and  procedures  for  "improve- 
ments in  city  management  methods".      (Quotations  are  from  committee 
reports.) 

Administrative  procedure    and  other  matters    solely  committed  to 
the   jurisdiction  of  officials,    departments  or  boards  by  the  charter 
cannot  be  made  the  subject  of  legislation  by  the  board  of  super- 
visors.     (See   charter   sections  2,    9,    18,    22  and  23).      In  City  At- 
torney's Opinion  No.   Sk-  of  August  8,    19^9*    it  is  stated  as  follows: 

"Several  sections  of  the  Charter  bear  on  the  relation- 
ship of  the  powers  of  the  Board  of  Supervisors  and  those  of 
other  departments  generally. 
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"The  last  sentence  of  Section  2  should  be  read  in  this 
connection.   It  is  as  follows: 

"'  .  •  •  The  exercise  of  all  rights  and  powers  of 
the  city  and  county  when  not  prescribed  in  this  charter 
shall  be  as  provided  by  ordinance  or  resolution  of  the 
board  of  supervisors.' 

nThe  exercise  of  rights  and  powers  is  to  be  distin- 
guished from  the  procedure  for  their  exercise. 

"If  the  exercise  of  a  right  or  power  is  vested  in  a  de- 
partment, that  department  has  the  power  of  providing  the  pro- 
cedure for  its  exercise  and  the  rules  and  regulations  for  the 
conduct  of  its  affairs,  unless  the  Charter  in  any  instance 
provides  otherwise.   (Sec.  19,  subd.  (a))  .... 

"/Section  9  of  the  Charter/  provides  that  powers  of  the 
City  and  County  delegated  by  the  Charter  to  other  officers, 
boards  or  commissions  are  not  vested  in  the  Board  of  Super- 
visors. 

"Section  23  of  the  Charter  provides  in  part  as  follows: 

"'Section  23  •  •  •   The  board  of  supervisors  may 
enact  and  provide  for  the  publication  in  printed  form 
of  an  administrative  code,  which  shall  specify  or  detail 
the  powers,  duties,  methods  and  procedure  in  the  several 
departments  and  offices.' 

"This  section  does  not  mean  that  the  Board  of  Supervisors 
may  provide  rules  of  procedure  for  the  administration  of  powers 
vested  in  other  departments,  but  rather  that  it  may  codify  them. 

"This  section  is  in  line  with  Section  19*  subd.  (a),  of 
the  Charter  and  is  not  to  be  interpreted  so  as  to  conflict  with 
it.  Section  19  subd.  (a)  is  as  follows: 

"'Section  19*  The  board  of  supervisors  and  each 
board  and  commission  appointed  by  the  mayor,  or  other- 
wise provided  by  this  charter,  shall  have  powa?  s  and 
duties  as  follows: 

"'(a)   To  prescribe  reasonable  rules  and  regulations 
not  inconsistent  with  this  charter  for  the  conduct  of  its 
affairs,  for  the  distribution  and  performance  of  its  busi- 
ness,  for  the  conduct  and  government  of  its  officers  and 
employees,  and  for  the  administration,  custody  and  protec- 
tion of  property  under  its  control  and  books,  records  and 
papers  appertaining  to  its  affairs.   The  board  of  super- 
visors, by  ordinance  may  provide  that  rules  and  regulations 
of  any  board  or  commission,  or  general  orders  of  any 
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department  head  issued  by  authority  of  any  board  or  com- 
mission that  are  of  general  public  concern  shall  be  pub- 
lished or  posted  .  .  .' 

"Under  this  provision  the  department  vested  with  a  given 
power  is  given  the  power  to  make  rules  for  its  administration 
and,  if  they  are  of  general  interest,  the  Board  of  Supervisors 
may,  by  ordinance,  provide  for  their  publication  or  codifica- 
tion. 

"The  conclusions  stated  herein  find  support  not  only  in 
the  express  wording  of  the  Charter,  as  above  indicated,  but 
also  in  the  plan  of  the  Charter  as  to  the  division  of  the 
exercise  of  municipal  powers  into  departments  and  the  charging 
of  various  departments  with  responsibility  therefor.  The  Board 
of  Supervisors  has  the  power  of  inquiry  in  regard  thereto  and 
the  power  of  legislation,  except  as  limited  by  the  Charter." 

From  the  above  statement  of  law,  it  is  evident  that  the  board 
of  supervisors  may  not  provide  rules  of  procedure  for  the  adminis- 
tration of  powers  vested  by  the  charter  in  other  departments,  but 
rather  may  codify  such  adopted  procedures.  It  is  my  opinion  that 
the  board  of  supervisors  lacks  authority  to  enact  an  ordinance  which 
would  require  all  departments  of  the  city  and  county  to  put  into 
effeot  whatever  suggested  practices  and  procedures  as  may  have  been 
recommended  by  the  Municipal  Government  Advisory  Committee,  however 
worthy  the  suggestions  may  have  been.  It  is  not  intended  by  this 
statement  to  indicate  that  no  recommendation  which  the  Committee  may 
make  may  be  enforced  by  ordinance,  but  only  to  respond  to  the  inquiry 
presented  as  it  relates  to  the  departments  specified. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


TMO'C 

To:      Mr.    JohnR.   McGrath,   Clerk 
Board  of  Supervisors 


